
ACQUISITION 


OFFICE OF THE UNDER SECRETARY OF DEFENSE 
WASHINGTON, DC 20301-3000 


i $ m 1931 


DP (DARS) 


MEMORANDUM FOR LTCOL MICHAEL RILEY, OASD (PA) (DFOI & SR) 


SUBJECT: DAR CASE 90-471, ACQUISITION OF UTILITIES SERVICES 


Attached is a matrix of 259 respondents and public 
comments received from those respondents on the proposed rule 
of subject case published in the Federal Register on May 24, 
1991, (56FR 23982). This case involves revisions to DFARS 

Part 241 . 

These comments are provided for the public's review or 
request for copies. Our case manager is Mr. Charles W. Lloyd 
who may be contacted at (703) 697-7266. 
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Attached is a matrix of an addendum to a previously 
received public comment and three additional public comments 
received from respondents on the proposed rule of subject 
case published in the Federal Register on May 24, 1991 
(56FR23982) . This case involves revisions to DFARS Parts 
241. 

These comments are provided for the public's review or 
request for copies. Our case manager is Mr. Charles W. Lloyd 
who may be reached at 697-7266. 
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Addeh<W\ 


Please do not hesitate to contact me if you have 


any questions about this correction 


of our comments. 


HRS:ew 

Attachment 

cc: Mr. Charles Lloyd 

Defense Acquisition Regulatory System 
1211 South Fern Street 
Arlington, Virginia 22202 

Mr. Edward H. Comer 
Edison Electric Institute 
701 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004 


Very truly yours, 
H. Ray Stmung 
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c) CP&L’s planning personnel annually request specific information regarding 
the ten-year load forecasts for military bases. The possibility of several large 
military bases being able to terminate service at the same time is likely to 
make CP&L’s planning and load forecasting much more difficult, and in the 
long term this could increase CP&L’s costs and potentially jeopardize reserve 

margins. 

RECOMMENDATIONS: 

1. Section 52.241-2(a) should be amended as follows (bold type represents language to be 
added): 

For the period (date) to (date), the Contractor agrees to furnish and the 
Government agrees to purchase (specify type) utility services in accordance 
with the applicable tariffs), rules, and regulations as approved by the 
applicable governing regulatory body and as set forth in the contract [Note: 

The phrase "For the period (date) to (date)" may be deleted if an indefinite 
term is desired.] 

2. Section 52.241-2(b) should be deleted. 
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July 22, 1991 


Rodnsy E. Siring 

Manager 


General Services Administration 
FAR Secretariat (VRS) 

18th & F Streets, NW 
Room 4041 

Washington, DC 20405 

Re: FAR Case 91-13 

Gentlemen: 

We are just in receipt of a proposed rule on the acquisition 
of services from utilities (56 Federal Register 23982). 
Specifically, GSA is proposing at Section 41.007 (j) that 
the following language be added to all contracts between 
federal facilities and cooperative utilities: 


52.241-13 Capital Credits 



(b) 


Within 60 days after the close of the 
contractor's fiscal year, the contractor 
shall furnish to the Contracting Officer, 
in writing a list of accrued credits by 
contract number, year, and delivery point. 
Also, the Contractor shall state the amount 
of capital credits to be paid to the 
Government and the date payment is to be 
made. 


(C) Upon termination or expiration of this 
contract, unless the Government directs 
that unpaid capital credits may be applied 
to another contract, the Contractor shall 
make payment to the Government for the unpaid 
credits. 


We have concern with those two paragraphs. I will try to 
enumerate our concerns below. 

1. A rural electric cooperative usually cannot provide 
capital credit information within 60 days. It 
takes more time than that to complete an audit and 
an audit is required before assigning capital 
credits. Rural Electric Cooperatives are governed 
by a set of By Laws and the Rural Electric Admin- 
istration. The By Laws and agreement with REA does 
not allow Capital Credits to be returned in less 
than a 10 year cycle. 
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Park Electric Cooperative, Inc. 
August 2, 1991 
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Furthermore, the accounting for capital credits 
takes significant time and, therefore, capital 
credit assignment is usually made sometime after 
the 60 -day period. We recommend paragraph (b) be 
changed to read "In accordance with the By-Laws of 
the cooperative, the Contractor shali furnish to the 
Contracting Officer, or the designated represented 
of the Contracting Officer, in writing a list of 
accrued credits." 

(2) Rural electric cooperatives generally retain capital 
credits for a period of ten to forty years. Since 
funding from REA is being reduced, rural 
are being called upon to increase their equity 
position. The only way to increase equity 
position is through retaining of capital credits. 
Furthermore, cooperatives do not know when capital 
credits will be refunded. It depends upon the 
financial strength of the utility. Your proposed 
wording in paragraph (b) indicates the Contractor 
shall state to the Government the date payment is to 
be made. As stated above, this is almost 
impossible. Furthermore, in paragraph (C) it 
indicates that upon termination or expiration of the 
contract, the Contractor shall make payment to the 
Government for unpaid credits. This, as I state 
above, is almost impossible and should the rural 
electric make a special provision to the Government, 
it would be discriminatory and the rural electric 
would need to make payment to all customers. We 
recommend deletion of paragraph (c) . 

I hope this information is valuable to you. If we can be of 

further assistance, please let us know. 


Sincerely, 



DEPARTMENT OF THE TREASURY 

WASHINGTON 


AUG 21991 




General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, NW, Room 4041 
Washington, D.C. 20405 
Attn: Mr. Edward Loeb 

Subject: FAR Case 91-13, Utility Services 

Dear Mr. Loeb: 

We have reviewed the proposed rule assigned subject FAR case 
number. As a result of our review, we have several comments 
which are set forth in the enclosure hereto. 

Please refer any questions to Barbara Marshall at (202) 566-8715. 



Enclosure 
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ENCLOSURE 


COMMENTS REGARDING FAR CASE 91-13 

X. far Part 6. 302-1 (c) states that contracts awarded using this 
authority shall be supported by the written justifications and 
approvals described in FAR 6.303 and 6.304. FAR 5.202(a)(5) 
states the Contracting Officer need not submit the notice 
required by 5.201 when the contract action is for utility 
services other than telecommunications services and only one 
source is available. It is recommended that when it is common 
knowledge that the utility service is provided by only one source 
wit in a state, that the Contracting Officer prepare a 
determination and finding to justify the exception to synopsizing 
for the file, and exempt the requirement from the formal sole 
source justification requirement. 

2. Section 41.003(b) has delegated authority to DOD and DOE to 
enter into utility service contracts for periods not exceeding 
ten years. If other agencies have a requirement for a contract 
exceeding one year they must get a delegation of authority from 
GSA. Was the intent to give agencies blanket authority to 
contract for periods of one year and less? 

3. The concept of a delegated agency is a bit confusing, when 
read in the context of awards for utility services. It would 
appear that the difference between a delegated agency and a non- 
delegated agency lies in the amount of oversight provided by GSA 
during the actual award process. For instance, 41.004-3 (c) 
states that non-delegated agencies, unless performing their own 
review, must obtain GSA review and approval prior to award. 

Thus, it appears the delegation provides independence from GSA 
involvement during the acquisition process (although GSA will 
conduct periodic overall reviews) unless a bilateral contract 
cannot be used. If this interpretation is correct, this GSA 
delegation appears to differ from other types of GSA delegations, 
ie., those under the Brooks Act, in which the delegation provides 
the procurement authority to acquire the service or supply. In 
the case of utilities, it appears the delegation does not provide 
procurement authority, but rather removes GSA from oversight of 
the instant acquisition. Perhaps this area could be clarified. 

4. Section 41.003(a)(3) cites various statutory authorities, 
including 42 U.S.C. 2204 regarding the authority provided to DOE 
to enter into new contracts for electric services for periods not 
exceeding 25 years for certain installations. It would appear 
that this authority takes precedence over that provided in 
paragraph (b) of this section which provides a ten year authority 
to DOE. Pejrhaps this area should be clarified. 

5. Section 41.004-2 (a) requires a market survey. What is the 
purpose of this if it is known that only one utility company can 
provide the service? 
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6. Section 41.004-2 (c) requires agencies to submit a copy of the 
letter of refusal, statements of the reason for the refusal, and 
the record of negotiations to GSA prior to acquiring utility 
services without executing a contract. The section does not 
require GSA to approve the action, .rather it requires the agency 
to notify. Given this intent, why can't the notification be 
given to GSA after execution of an agreement? 

7. Section 41. 004-2 (c) further states that after notifying GSA, 
the agency may proceed with the acquistion and pay for the 
utility service by issuing a purchase order or by ordering the 
utility service and paying for it upon the presentation of an 
invoice. Most accounting office payment systems will not pay 
invoices unless they are properly completed with a contract or 
order number. In addition. Contracting Officers should not order 
services unless the ordering document includes the mechanism for 
payment, ie., where the invoice should be submitted, 
appropriation codes, useage/consumption, etc. Most agencies 
currently order utility services using some acceptable method. 

We recommend that you include in the regulations payment 
procedures such as forms to use, etc., which will be acceptable 
to most accounting offices* 

8. Section 41.004-2(e) states if an agency cannot get the 
contractor to execute a contract , the determinations made and 
actions taken are only good for one year. It further adds that 
the agency must take action to execute a bilateral written 
agreement prior to the expiration of the one year period. What 
does this mean and what happens if this action is unsuccessful? 

If still unsuccessful after the one year period expires, does the 
agency have to do another market survey and another solicitation? 
To annually issue a solicitation requesting a proposal from 
utility companies who have repeatedly refused to sign formal 
contracts seems unduly burdensome. If the concern is with buying 
utilities without an executed bilateral agreement, the 
Contracting Officer could be required to make an annual 
determination on the possiblity of getting the contractor to 
execute a bilateral agreement. If nothing has changed since the 
agreement was entered. into or the last determination made, the 
Contracting Officer should document the file accordingly and 
continue with the agreement. If the Contracting Officer has 
reason to believe the contractor will now sign a bilateral 
contract, one should be prepared for signature; however, new 
solicitations and market surveys should not be required. The 
determination of the Contracting Officer could be done 
concurrently with the required annual review. 
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9. Clause 52.241-4, "Contractor's Facilities", paragraph (d) 
should be written to give the Government' the option of 
negotiating to purchase the facilities rather having no option 
other than requiring the contractor to restore the premises to 
their original condition. Fifth line of paragraph (d) , "revoke" 
should be changed to "invokes". 

10. Clause 52.241-7, paragraph (d) , first line should be changed 
to "Any changes to agreed rates, terms or conditions...". 
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General Services Administration 
Office of Acquisition Policy 
Washington, DC 20405 




August 16, 1991 


MEMORANDUM FOR ALBERT A. VICCHIOLLA 
DIRECTOR 

OFFICE OF FEDERAL ACQUISITION POLICY (VR) 



SUBJECT: Federal Acquisition Regulation (FAR) 

Acquisition of Utility Services (FAR case 91-13) 


The General Services Administration (GSA) supports your efforts 
to rewrite the FAR coverage dealing with the acquisition of 
utility service. The proposed new Part 41 represents a major 
improvement over the current coverage. GSA does, however, have a 
number of comments and recommendations for revision which we 
believe, if adopted, will improve the final product. Our 
comments and recommendations are attached for your consideration. 

If you have any questions regarding GSA' s comments, please 
contact me on 501-1224. 

Attachment 
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1. FAR 15.812-2 —Capitalize “P" in "Part 41." 

2. FAR 41.001 — In the definition of "Authorization," 
change "that areawide contract" to "an areawide contract." 

The definition of "Connection charge" should be revised to 
make it clear that the charges are in addition to the 
charges for monthly service. If the supplier's monthly 
service rates include the cost of connecting facilities, a 
connection charge would not be appropriate. GSA recommends 
the definition be revised to read "Connection charge means 
and amount charged the Federal Government by the utility 
supplier, in addition to charges for monthly service, for 
special facilities on either one or both sides of a 
Government delivery point that are required to make 
connections with existing supplier facilities. The special 
facilities are installed, owned, operated, and maintained by 
the utility supplier. Connection charges may be made if the 
supplier's monthly service rates exclude the costs of these 
facilities (see Termination liablity)." 

In the definition of " Federal Power and Water Marketing 
Agency, " change "supply services to customers" to "supplies 
to customers." 

Revise the definition of "Franchise service territory" to 
shorten and clarify. Suggest revising to read as follows: 
"Franchise service territory means a defined geographical* 
area that a utility supplier has been granted the right to 
serve. " 

In the definition of "Intervention," add the word 
"executive" between "Federal" and "agencies." GSA's 
intervention authority, aijd therefore the authority of 
agencies acting under delegations from GSA, is limited to 
representation of Federal executive agencies. 

Delete the words "or delivery points" from the definition of 
"Multiple service locations." A delivery point is consider 
to be the point at which a meter is located at a service 
location. By contrast, a service location is the geographic 
location at which service is received. Several different 
delivery points may be designated at a single service 
location. The portions of the proposed regulation that 
refer to "Multiple service locations" (FAR 41.007(g) and 
52.241-10) refer to different service locations throughout a 
supplier's service territory rather than delivery points. 

Delete the words "delivery point (s)" from the definition of 
"separate contract" and substitute "service location (s ). " 
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Also# suggest that consideration be given to adding "between 
a Government entity and a supplier" after "contract" and 
before the parenthesis. 


Other customers may utilize connecting facilities. 

Therefore, in order to make it clear that the Government is 
only liable for its proportionate share of the unrecovered 
connecting costs GSA recommends the definition of 
"Termination liability" be revised to read "Termination 
liability . . . supplier its proportionate share of any 
unrecovered net cost of supplier provided connecting 
facilities in the ... terminates a service contract. A 
termination liability may be in conjunction with, or in lieu 
of, a connection charge (see connection charge)." 


The definition of "Utility service" should be amended to 
make it clear that natural gas purchased as a commodity at 
the wellhead is not a utility service subject to Part 41. 
GSA recommends the insertion of a parethetical statement 
after "gas." The statement should read "(except when 
provided as a commodity at the wellhead)." 



The text of the regulation uses the term "unpublished rate" 
but the term is not defined. GSA recommends the addition of 
a definition to add clarity to the regulation. Suggest the 
following definition be added "Unpublished rate means a 


rate or tariff not contained in a utility supplier's 
generally available list of published tariffs. A supplier's 
unpublished rates may only be available upon specific 
request concerning the availability of such rates." 


3. FAR 41.002 — Recommend that paragraph (a) be revised 
to delete "including connection charges and termination 
liabilities." and substitute "including service connection." 
The current text suggests that connection charges and 
termination liabilities are services provided by the 
utility. 


Recommend that paragraph (b)(1) be revised to refer to 
Subpart 17.5 instead of FAR 41.004-6. FAR 41.004-6 is 
unnecessary and can be deleted completely. The reader 
should be refered directly to FAR 17.5 instead of to 
41.004-6 which simply refers the reader back to FAR 17.5. 



Paragraph (b)(7) is not clear and its accuracy is 
questioned. First, the definition of a shared-savings 
project does not appear to be complete or to accurately 
describe what is contemplated by the statute. GSA 
recommends it be revised to read "shared— savings project 
means a project in which in which the Federal Government and 
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a private contractor agree and enter into a contract which 
provides that the private contractor will finance and 
perform energy conservation or load management activities at 
a Federal facility in return for a share of resulting 
savings to the Government. " Second, the reference to "any 
energy savings or purchased utility services directly 
resulting from implementation of such measures" is not 
clear. GSA suggests you clearly state that contracts for 
utility service entered into by Federal agencies to service 
locations where shared-energy savings projects have been 
implemented may be entered into using the procedures in Part 
41. Finally, the reference to 25 years should be deleted. 

As written it is more confusing than helpful. Contracts for 
shared-energy savings projects may be entered into for up to 
25 years. The term of the contracts for such projects has 
nothing to do with the term of utility service contracts 
that may be entered into to acquire utility service for 
locations that have implemented shared-energy savings 
projects. 



4. FAR 41.003 — Agencies other than GSA, DOD, and DOE have 
authority to contract for utility service subject to annual 
appropriation limitations. For completeness and clarify the 
authority of other agencies should be mentioned. 


GSA recommends that the last two sentences of paragraph 
(a)(1) be revised to read "This authority encompasses 
related functions such as contracting for utility services 
for periods not to exceed 10 years, managing public utility 
services, and representing the Federal executive agencies in 
public utility proceedings before Federal and state 
regulatory bodies." 


Paragraph (b) should be revised to refer to "connection 
services" not "connection charges." Contracts are entered 
into for services not charges. Suggest rewording to read 
"GSA has delegated its authority to enter into contracts for 
utility services (including service connections) for periods 
. . . and for connection services only to the Department of 
Veterans Affairs." 


5. FAR 41.004-1 — The reference to 41.004-6 in paragraph 
(d)(3) (ii) should be deleted. As noted earlier, FAR 
41.004-6 is not needed and only serves to take the reader to 
41.004-6 for the purpose of being referred back to FAR 17.5. 



GSA recommends that paragraph (e) be revised to (1) 
eliminate the double negative, and (2) delete reference to 
"market survey" because the use of the term is inconsistent 
with FAR 7.101. Suggest the paragraph be revised to read 
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“(e) Prior to... with the advice of legal counsel, through 
discussions with available suppliers and other appropriate 
means, that such competition is consistent with state ~ aw 
and regulations, state territorial agreements, and state 
utility commission rulings that govern the provision of 
electric service. Proposals from ... in a manner consistent 

with. . . " 


6. FAR 41.004-2 — Capitalize "P" in "Part" in paragraph 
(a) for consistency with the rest of the FAR. 


Suggest paragraph (b) be revised to read As part of 
procurement process, the contracting officer shall consider, 
in addition to alternative competitive sources, use of the 
following methods:" The reference to market survey seems 
inappropriate in light of the items listed. 


Paragraph (b)(3) should be revised to delete reference to 
41.004-6 and substitute FAR 17.5. As noted earlier, FAR 
41.004-6 is not needed and should be deleted. 


Pargraph (c) should be amended to delete the reference to a 
"corporate officer" and substitute a “responsible official . 
Not all utilities are corporations. 


Paragraph (c)(1) should be deleted in its entirety. 
Instructing contracting personnel to issue a purchase order 
in accordance with 13.5 creates more questions and problems 
than it solves* A purchase order is an offer by the 
Government and becomes a binding contract as soon as the 
supplier acknowledges receipt of the order or provides the 
service. Trying to use a purchase order, which becomes a 
contract as soon as the utility supplies service, m 
situations where a utility has expressly refused to accept a 
Government contract with the same terms and conditions that 
are on the back of the purchase order is questionable and 
confusing to contracting personnel. Secondly, limiting its 
use to the small purchase limitation means it is of little 
utility anyway. Paragraph (c)(2) should be revised to 
delete “formal contract" and substitute "written contract 
and to delete the reference to issuance of a purchase order. 


Paragraph (d) should be revised to read “When obtaining 
service without a written contract, the contracting officer 
shall -establish a utility history file. This utility 
history file shall contain, in addition to applicable 
documents described in 4.803, the followings 
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Reference in paragraph (d)(2) to "a corporate officer" 
should be replaced with a reference to "a responsible 
official" for the reason stated earlier. 

Paragraph (d)(4) should be amended to refer to both 
connection charges and termination liabilities. Suggest it 
be revised to read "Historical record of . . . connection 
charges and/or termination liabilities." 

GSA recommends that paragraph (e) be revised to delete the 
reference to "one year" and substitute "three years". 

Efforts by a contracting officer to obtain a bilaterally 
executed contract so soon after a definite and final refusal 
by the utility, if one is given, are unlikely to be 
successful. Use of contracting officers time for such an 
effort is not considered to be efficient. A three year 
period allows time for a change in supplier attitudes and is 
more likely to result in a successful agreement. 

7. FAR 41.004t 3 — Suggest that paragraph (a) be revised 

to read ”... provide technical and acquisition assistance, 
including pre-award reviews (see 41.005), and will arrange 
..." Also, delete the parenthetical statement at the end of 
the paragraph and add a parentheses to the last sentence 
just before the period. 

Delete the phrase "or annual review" from paragarph (c)(1) 
because its use is out of context and not relevant. The 
paragraph is discussing contracting for utility services and 
review of prospective contract documents. 

GSA recommends that paragraph (e) be revised to read "(e) 
Agency requests for review and approval, as described in 
paragraph (c) of this subsection, shall only apply to 
contracts considered by the requesting agency to be ready 
for award. Such requests shall contain the information 
required by 41.005 and shall be forwarded to GSA as early as 
possible, but not later than 20 calendar days prior to the 
date new services are to commence or expiration of an 
existing contract. If GSA does not respond to the 
requesting agency within 20 working days after it receives a 
proposed utility service contract for review and approval 
(or within a lesser period if agreed upon), the requesting 
agency may execute the contract without GSA approval." This 
change is recommended to make it clear that the 20 day 
deadline applies only to contract actions that are ready for 
award. If a contract action is incomplete and forwarded for 
GSA review, GSA's role is considered an "assistance" action 
as described in 41.004-3 (f). 
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8. FAR 41.004—4 — Paragraph (b) should be revised to make 
it clear that both the supplier and the Government need to 
sign the authorization form. Suggest the paragraph be 
revised to read "... Upon bilateral execution of an 
authorization by the contracting officer and the utility 
service supplier, the supplier is required to furnish the 
services specified therein, without..." 

The language contained in an areawide contract specifies use 
of an Authorization Form as the ordering document without 
mention of the need for a SF-26. FAR 41.001 further defines 
an Authorization Form as the document used to order service 
under an areawide contract without mention of the need for 
any other forms. Accordingly, GSA recommends deletion of 
the requirement for a SF-26 in paragraph (c). The use of 
the SF 26 would result in a duplication of effort because 
all relevant entries on the SF 26 are also required on the 
Authorization Form. GSA has successfully used the 
Authorization Form when ordering service from an areawide 
contract for years and sees no purpose to be served by 
adding a requirement for the SF-26. GSA suggests that 
paragraph (c) be revised to read "the bilaterally executed 
authorization under an areawide contract shall include as 
attachments any supplemental agreements between the ordering 
agency and the contractor on connection charges, special 
facilities, or service arrangements." 

Based on the preceding comment paragraph (d) should also be 
revised to delete reference to the SF 26. 

9. FAR 41.004-5 -- Recommend paragraph (a) be revised to - 
(1) eliminate reference to 41.004-6 consistent with 
preceding comments, (2) recognize that a supplier may refuse 
a tendered contract, (3) add a reference to 41.004-2 since 
it specifies requirements not explicitly contained in the 
other references listed, and (4) omit the reference to 

41. 004- 3 (d) because it relates to requests for pre-award 
review authority, not contracting requirements. Suggest the 
paragraph be revised to read as follows: "... in the absence 
of ... or interagency agreement (see 17.5 for information on 
use of interagency agreements), agencies shall acquire 
utility services by separate contract, unless the supplier 
refuses, subject to their contracting authority (see 
41.003), and the requirements and limitations of 41.004-1, 

41.004- 2, 41. 004-3 (c) and 41.008." 

Revise paragraph (b) to delete the phrase "Subject to the 
procedures contained in 41.004-2," because is not a help to 
the reader. The referenced section deals with documentation 
not procedures. 
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Paragraph (b)(4) should be revised to refer to 
"subparagaraph" and "subsection" instead of "paragraph" and 
"section" in order to conform with FAR 1.104-2. 

Paragraph (c) should refer to "41.005" instead of just 
paragraph (b). Also, the order of the FAR cites should be 
reversed to put them in the order that they appear in the 
regulation. 

10. FAR 41.004-6 — For the reasons previously stated, this 
section should be deleted in its entirety. 

11. FAR 41.005 — Recommend that paragraph (a) be amended 
(1) to add a parenthetical reference to 41.004-3 (c) after 
"required", (2) to delete of the phrase "sufficiently in 
advance of award to permit a complete review." because FAR 
41. 004-3 (e) which is referenced spells out the specific 
timeframes, and (3) to delete the reference to "assistance" 
in the second sentence because the section deals with 
pre-contract reviews not contracting assistance. 

Delete language concerning connection charges from paragraph 
(b)(2) because ir is repetitious of 41.005(b) (7) (i) and 
therefore unnecessary. 

Revise subparagraph (b)(7)(i) to add a reference to tariff 
provisions or written policy of the supplier. Recommend 
revising to read "Proposed refundable ...and its rationale 
for the charge including applicable tariff provisions or 
written policy of the supplier;" 

6SA recommends that subparagraph (b)(7) (ii) be eliminated 
and that language be included in the contract to the effect 
that a connection charge to the Government shall not exceed 
charges to other customers for similar connection services. 
As written, this section of the regulation probably 
constitutes an information collection subject to 0MB 
approval under the Paperwork Reduction Act. Such a course 
of action would be consistent with the treatment of other 
supplier charges. 

Delete the phrase "or suppliers” from the first sentence of 
paragraph (c). Also, recommend that subparagraph (c)(5) be 
revised to read "For electric service contracts, a statement 
noting whether transformers and other system components, on 
either side of the delivery point, are owned ..." 

Recommend that paragraph (d) be revised to read "Agencies 
receiving GSA delegations of contracting or pre-award review 
authority shall establish appropriate pre-award review 
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procedures for contracts that exceed the dollar thresholds 
specified in 41 .004-3(c) (1) and (2)." 

12. PAR 41.006-1 ~ GSA recommends that paragraph (b) be 
revised for clarify and to explain the purpose of monthly 
and annual reviews. Revise to read "Agencies shall review 
(a) on a monthly basis, utility service invoices, and (b) on 
an annual basis, each contract or authorization for service 
in amounts that exceed the small purchase limitation. The 
purpose of the monthly review is verification that invoiced 
services were received. The purposes of annual reviews are 
to ensure that the utility supplier is furnishing the 
services to each facility under the utility’s ...competitive 

resolicitations If a change in rate schedule is 

appropriate, ... to begin billing under the lowest cost rate 
schedule immediately. The change to the new schedule shall 
be documented by the contracting officer by execution of a 
new authorization if services are procured under an areawide 
contract or by executing a contract modification if services 
are procured \inder a separate contract. A copy of the new 
authorization or modification shall be forwarded to the 
agency’s office that is responsible for verifying bill 
amounts/ 

13. FAR 41.006-2 -- Paragraph (a) should be revised to 
recognize the fact that proposals for change may come from 
other than the supplier. Suggest it be changed to read 
"When a change is proposed to rates or terms and conditions 


Paragraph (b) should be similarly changed to recognize 
proposals for change may come from other than the supplier. 
Suggest it be changed to read "When a change is proposed in 
rates or terms ...the matter shall be referred to GSA at the 
address provided in 41.004-3(b). The. . .request from GSA a 
delegation of authority to intervene on ..." 

Paragraph (c) should be revised to (1) recognize that rate 
changes may result from other than a supplier's request, (2) 
recognize that contract language may automatically 
incorporate a rate change without a contract modification, 
(3) recognize that a contract may not exist, (4) direct 
copies of the rate change to the agency office responsible 
for certifying invoices for payment (normally not the paying 
office), and (5) eliminate an unnecessary reference to 
41.006-1. Suggest it be amended to read "If a regulatory 
body approves a rate change, ... any rate change shall 
automatically be made a part of the contract (if any), 
without contract modification. ...to avoid late payment 
provisions. A copy of the approved rate change shall be 
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sent to the agency's office responsible for certifying that 
services have been received and the accuracy of the amount 
of invoices." 

Paragraph (d) should be revised to (1) recognize that a . 
contract may not exist, and (2) direct copies of the 
contract modification to the agency office repons ible for 
certifying receipt of services and the accuracy of the 
amount of invoices. Suggest it be amended to *•»?•••< * ny 
rate change shall be made a part of the contract (if any), 
by contract modification. A copy of the contract 
modification or notice of rate change shall be sent to the 
agency office responsible for certifying that services hav 
been received and the accuracy of the amount of the 
invoice." 

14. FAR 41.007 — Recommend paragraph (a) be revised to 
read " Because ... from area to area, differences may exist 
in the terms ...of the prescribed clauses ... 

Suggest that "a" be inserted before "regulatory body" in 
paragraph (e). 

In order to note that a termination liability may be in 
conjunction with or in lieu of a connection charge, and to 
clarify what facilities are referenced, GSA recommends that 
paragraph (f) be revised to read "The contracting officer 
... in conjunction with or in lieu of a connection charge 
upon completion of the connecting facilities. 

15. FAR 41.008 — Consideration should be given to creating 
a new form specifically designed for acquiring utility 
services instead of mandating the SF-33. If a new form is 
not created more flexibility should be provided to use other 
contracting forms e.g. SF— 26 or SF-1447. 

16. FAR 52.241-2 — Paragraph (a) of the clause should be 
revised to make it clear that the contract does not bind the 
Government to regulatory body approved tariff (s), rules, or 
regulations that are contrary to Federal law. The . last 
sentence of paragraph (d) should also be revised to provide 
for prorating the monthly charge if the service begins or 
ends during the month. 

17. FAR 52.241-3 — A "class of service" such as "commercial 
class may have more than one rate schedule for which 
commercial customers may qualify dependent upon specific 
service requirements and load characteristics. Since the rate 
schedule within a class is the determining factor for cost, 
the rate schedule instead of the class of service should be 
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the focus of the clause. Accordingly, GSA recommends (1) the 
clause be retitled as "Change in Available Rate Schedules or 
in Service Requirements", (2) that paragraph (a) of the clause 
be revised to read "In the event of a change in available rate 
schedules or in Government requirements and load 
characteristics, the service received shall be provided under 
the Contractor's lowest cost rate schedule applicable to such 
service.", and (3) that paragraph (b) of the clause be 
modified to insert the word "governing" before "regulatory 
body" to make it clear which regulatory body is being 
referenced. 

18. FAR 52.241-4 — Paragraph (a) of the clause should be 

revised to recognize that the governing regulatory body may 
specify the conditions under which contractor failities are 
provided ant the method of cost recovery, and "point of 
delivery" should be changed to "point(s) of delivery." 

Paragraph (b) of the clause should also be revised to (1) 
correct the typographical error in the first sentence by 
changing "thi" to "this", (2) recognize the influence of the 
governing regulatory body on supplier responsibilities, (3) 
modify the phrase "assumed by the Contractor" to read "the 
obligation of the Contractor." for consistency with FAR 
52.241-8(b), and to clearly state the Contractor's 
responsibility for "repair". 

Paragraph (c) should be revised to recognize that security 
considerations which do not rise to the level of "national 
security" may result in restrictions on access. Suggest the 
language be modified to read "...considered necessary for 
security reasons." 

The first sentence of paragraph (d) of the clause should be 
revised to read "(d) Consistent with rules established by the 
governing regulatory body, such facilities shall be restored 
as near as practicable to the original condition, ordinary 
wear excepted, within a reasonable time after termination of 
this contract or discontinuance of service to the Government." 

GSA also recommends that addition of an additional paragraph 
to recognize the respective liabilities of the Government and 
the contractor. Suggest a paragraph that reads as follows be 
added "(e) The Government Shall in no event be liable or 
responsible for damage to any person or property directly 
occasioned through the Contractor's use or operation of its 
facilities, or through other actions of the Contractor; 
provided, however, that the Contractor shall not be liable or 
responsible for the actions of the Government, its employees, 
or agents." 


L A 
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19. FAR 52.241-5 — Paragraph (a)(1) should be revised to 

(1) recognize the influence of a governing regulatory body on 
metering and meter reading requirements, (2) correct the 
typographical error ("jto"), (3) add meter repair as a 
contractor responsibility, and (4) change "at the service 
location" to " at a service location." 

Paragraph (a)(2) should be revised to clarify what is being 
prorated. If the cost to be prorated are associated with 
minimum monthly charges or other fixed amounts based on a 
fixed billing period of "x" days, the clause should clearly 
state same. 

Modify the second sentence of paragraph (b)(1) to change "will 
have" to "has". 

Modify the first sentence of paragraph (d)(1) to refer to 
"each" service location instead of "the" service location. 
There may be more than one location. The language should also 
be revised to, reflect the influence of the governing 
regulatory body on billing adjustments. If you are only 
paying for metered service it may not be necessary to make an 
adjustment. Doesn't this only relate to situations where 
there is a minimun monthly charge. 

Modify the last sentence of paragraph (d)(2) to insert the 
word "billing" before "period." 

20. FAR 52.241-6 — GSA recommends that paragraph (b) of the 
clause be revised to (1) eliminate unnecessary reference to 
“published and unpublished rate schedules, " (2) eliminate 
unnecessary use of the word "currently", i.e., "throughout the 
life of this contract" is sufficient, (3)make clear that the 
"cost" associated with service under alternative rate 
schedules is the point of focus, and (4) eliminate unnecessary 
reference to the "same class", i.e., the point of focus is 
"similar service requirements." Suggest the paragraph be 
revised to read " The Contractor hereby represents and 
warrants that throughout the life of this contract the rate 
Schedule (s) under which the Government is billed is the lowest 
cost schedule (s) available to any other customer of the 
Contractor with similar service conditions, requirements, and 
load characteristics." 

GSA also suggests that paragraph (d) be deleted as 
unnecessary. By other terms of the contract the Government 
has already agreed to rates approved by the governing 
regulatory body. If it is retained the word "approved" needs 
to be inserted before "by the regulatory body." 
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21. FAR 52.241-7 —Paragraph (a) needs to be reviewed. In 
some cases "change" is used and in other cases the plural 
"changes" is used. 

Paragraph (d) should be revised to read as follows for clarity 
"Changes to rates or terms and conditions of service upon 
which both parties agree shall be..." 

22. FAR 52.241-8 — The proposed clause contains three 
provisions that pertain to Contractor connecting facilities 
which# in part, are (1) duplicative of each other, (2) 
contrary to some regulatory body rules, and (3) contradictory 
of each other. All three portion of the clause should be 
combined or be revised so that the clause is internally 
consistent. The clause should recognize that regulatory body 
rules/tariffs may specify customer and supplier 
responsibilities associated with connection service, that 
termination liability may be in lieu or or in conjunction with 
a connection charge, that the Government is not bound by 
regulatory body rules/tariffs that are contrary to Federal 
law, a crediting agreement may be precluded by regulatory body 
rules, the Government's responsibility for connection service 
costs may depend on current and potential usage of the 
connecting facilities by customers other than the Government, 
the cost of connecting facilities may be included in base 
rates, that some financially weak suppliers may be unable to 
provide connection service if salvage value is netted from the 
amount due from the Government, the factors on which a 
termination liability shall be based, the cost of connecting 
facilities may be passed on th the Government in the form of a 
facilities charge indicated on a separate line of the monthly 
bill, the contracting officer should be left some room for 
negotiation, and that other acceptable forms of connection 
charge payments are a lump sum payment at the time of 
construction/installation completion, progress payments during 
construction/installation, and advance payments (if approved 
in accordance with Part 32 of the FAR) prior to initiation of 
construction installation. 

23. FAR 52.241-10 — The prescription for this clause should 
be revised so that the clause is not required for areawide 
contracts or the clause should be revised to recognize the use 
of "authorizations" as a means of ordering service under an 
areawide contract. 

Also, paragraph (b) of the clause should be amended to refer 
to "Any" minimum monthly charge instead of "the" minimum 
monthly charge. There may not be a minimum charge. 



General Services Administration 
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August 6, 1991 


MEMORANDUM FOR CHAIRMAN, CIVILIAN AGENCY 
ACQUISITION COUNCIL 


ATTN: 


FROM: 


EDWARD LOEB 
PROCUREMENT ANALYST 

BEVERLY FAYSON 
FAR SECRETARIAT'^ 


SUBJECT : 


Transmittal of Public Comments 


Attached are public comments on the subject FAR case received. 


FAR 

Case 

CAAC 

Case 

DARC 

Case 

Subject 

FR Cite 

Closing 

Date 

91-13 

88-76 

90-471 

Acquisition of 
Utility Services 

56 FR 23982; 
May 24, 1991 

7/23/91 


We recommend: 


_ That the DARC analyze public comments, draft final rule 
language, and provide it to the CAAC for review and 
consideration; or that DARC task one of its committees to 
analyze public comments and to submit a committee report, 
including final rule language, for review and 
consideration by both Councils . 

X That the CAAC or the FAR Staff analyze public comments, 
draft final rule language, and provide it to DoD for 
review and consideration; or that the CAAC task one of its 
committees to analyze public comments and to submit a 
committee report, including final rule language, for 
review and consideration by both Councils. 

— That the Councils agree on final rule language without 
further deliberation. 

* 

Enclosures 

cc: Director, Defense Acquisition Regulations Council 


^eaerai Recycling Program 



mted or, Recycled Pacer 


Due: 7/23/91 


FAR Case 91-13 Comments 

CAAC Case 88-76, DAR Case 90-471 

Analyst : Edward Loeb 

Subject: Acquisition of Utility Services 

To: CAA Council 

Date: 8/5/91 


Response Date Date of 


Number 

Received 

Letter 

Commenter 

Comments 

91-13-1 

6/25/91 

6/19/91 

CIA 

91-20-2 

91-13-2 

6/25/91 

6/21/91 

USIA 

91-9-5 

91-11-4 

90- 67-4 

91- 17-4 
91-18-4 
91-20-3 

91-13-3 

6/26/91 

6/25/91 

American Defense 
Preparedness Assoc. 


91-13-4 

6/26/91 

6/21/91 

Railroad Retirement 
Board 

91-20-6 

91-13-5 

7/1/91 

6/26/91 

Gulf Gas Utilities Co. 


91-13-6 

7/5/91 

7/2/91 

HUD 


91-13-7 

7/17/91 

7/15/91 

Kiamichi Elec. 
Corp., Inc. 


91-13-8 

7/18/91 

7/15/91 

North Western 
Elec. 


91-13-9 

7/18/91 

7/15/91 

Benton Rural 
Elec. Assoc. 


91-13-10 

7/18/91 

7/15/91 

DOT/Sec'y 

* 


91-13-11 

7/18/91 

7/15/91 

Salt River Rural 
Elec. Coop., Corp. 



Due: 7/23/91 


FAR Case 91-13 Comments 

CAAC Case 88-76, DAR Case 90-471 

Analyst : Edward Loeb 

Subject: Acquisition of Utility Services 

To: CAA Council 

Date: 8/5/91 


Response 

Number 

Date 

Received 

Date of 
Letter 

Commenter 

Other 

Commei 

91-13-12 

7/18/91 

7/15/91 

Grant -Lafayette 
Elec. 


91-13-13 

7/18/91 

7/16/91 

Southeastern Illinois 
Elec. Coop., Inc. 


91-13-14 

7/18/91 

7/15/91 

Sac Osage Elec. 
Coop., Inc. 


91-13-15 

7/18/91 

7/15/91 

So. Ky. Rural Elec. 


91-13-16 

7/18/91 

7/16/91 

Southside Elec. Coop. 


91-13-17 

7/19/91 

7/18/91 

Centerior Energy 


91-13-18 

7/22/91 

7/15/91 

Tri-County Elec . 
Membership Corp. 


91-13-19 

7/22/91 

7/15/91 

Mountain View 
Elec. Assoc., Inc. 


91-13-20 

7/22/91 

7/15/91 

Cavalier Rural Elec. 
Coop., Inc. 


91-13-21 

7/22/91 

7/15/91 

Highline Elec. Assoc. 


91-13-22 

7/22/91 

7/15/91 

The Midwest Elec. 
Membership Corp. 


91-13-23 

7/22/91 

7/16/91 

Alaska Rural Elec. Coop. 

ASSOC . 

91-13-24 

7/22/91 

7/16/91 

Rural Elec. Coop. 


91-13-25 

7/22/91 

7/16/91 

Pee Dee Elec. 
Membership Corp. 


91-13-26 

7/22/91 

7/16/91 

Buffalo Elec. Coop. 
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FAR Case 91-13 Comments Due: 7/23/91 

CAAC Case 88-76, DAR Case 90-471 
Analyst: Edward Loeb 

Subject: Acquisition of Utility Services 

To: CAA Council 


Date: 8/5/91 


Response 

Numbex 

Date 

Received 

Date of 
Letter 

Other 

Comment er Comments 

91-13-27 

7/22/91 

7/16/91 

Northwest Kansas Elec. 
Coop. Assoc., Inc. 

91-13-28 

7/22/91 

7/16/91 

Alfalfa Elec. 
Coop., Inc. 

91-13-29 

7/22/91 

7/16/91 

Cherryland Elec. Coop. 

91-13-30 

7/22/91 

7/16/91 

Douglas Elec. Coop. 

91-13-31 

7/22/91 

7/16/91 

DOD/Army 

91-13-32 

7/22/91 

7/16/91 

DOJ/JMD 

91-13-33 

7/22/91 

7/16/91 

Delaware Elec. 
Coop . Inc . 

91-13-34 

7/22/91 

7/16/91 

P.K.M. Elec. 
Coop., Inc. 

91-13-35 

7/22/91 

7/16/91 

Sulphur Springs Valley 
Elec . Coop . , Inc . 

91-13-36 

7/22/91 

7/17/91 

Renville Sibley Coop. 
Power Assoc. 

91-13-37 

7/22/91 

7/17/91 

McLean Elec. Co-op., Inc. 

91-13-38 

7/22/91 

7/17/91 

Continental Divide Elec. 
Coop., Inc. 

91-13-39 

7/22/91 

7/17/91 

Central Rural Elec. Coop. 

91-13-40 

7/22/91 

7/17/91 

Tri -County Elec . Coop . 
Filmore-Houston-Winona 

91-13-41 

7/22/91 

undated 

Valley Rural Elec. Co-op. 
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Due: 7/23/91 


FAR Case 91-13 Comments 
CAAC Case 88-76/ DAR Case 90-471 
Analyst : Edward Loeb 

Subject: Acquisition of Utility Services 

To: CAA Council 

Date: 8/5/91 

Response Date Date of Other 

Number Received Letter Comment er Comments 


91-13-42 

7/22/91 

7/11/91 

Carroll Elec. Coop. Corp. 

91-13-43 

7/22/91 

7/15/91 

Butte Elec. Coop., Inc. 

91-13-44 

7/22/91 

7/16/91 

Wild Rice Elec. Coop., Inc. 

91-13-45 

7/22/91 

7/16/91 

DoD/IG 

91-13-46 

7/22/91 

7/16/91 

Clinton County 
Elec. Coop., Inc. 

91-13-47 

7/22/91 

7/16/91 

South Central 

Arkansas Elec. Coop., Inc. 

91-13-48 

7/22/91 

7/16/91 

The Caney Valley 

Elec. Coop., Assoc., Inc. 

91-13-49 

7/22/91 

7/16/91 

East Central Oklahoma 
Elec. Coop. , Inc. 

91-13-50 

7/22/91 

7/16/91 

Lyntegar Elec. Coop., Inc. 

91-13-51 

7/22/91 

7/16/91 

Edgecombe-Martin County 
Elec. Membership Corp. 

91-13-52 

7/22/91 

7/17/91 

Red Lake Elec. Coop., Inc. 

91-13-53 

7/22/91 

7/17/91 

Sheyenne Valley 
Elec. Coop., Inc. 

91-13-54 

7/22/91 

7/17/91 

HD Elec. Coop., Inc 

91-13-55 

7/22/91 

7/17/91 

New Mexicp Elec. Coops. 

91-13-56 

7/22/91 

7/17/91 

Sangre De Cristo 
Elec. Assoc., Inc. 

91-13-57 

7/22/91 

7/17/91 

Orcas Power & Light Co. 
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7/23/91 


FAR Case 91-13 Comments 

CAAC Case 88-76, DAR Case 90-471 

Analyst: Edward Loeb 

Subject: Acquisition of Utility Services 

To: CAA Council 

Date: 8/5/91 


Response 

Number 


Date Date of 
Received Lett fix 


Comment er 


Due : 


Other 

Comments 


91-13-58 

7/22/91 

7/17/91 

91-13-59 

7/22/91 

7/17/91 

91-13-60 

7/22/91 

7/17/91 

91-13-61 

7/22/91 

7/17/91 

91-13-62 

7/22/91 

7/17/91 

91-13-63 

7/22/91 

7/17/91 

91-13-64 

7/22/91 

7/17/91 

91-13-65 

7/22/91 

7/17/91 

91-13-66 

7/22/91 

7/17/91 

91-13-67 

7/22/91 

7/17/91 

91-13-68 

7/22/91 

7/17/91 

91-13-69 

7/22/91 

7/17/91 

91-13-70 

7/22/91 

7/17/91 

91-13-71 

7/22/91 

7/17/91 

91-13-72 

7/22/91 

7/17/91 

91-12-73 

7/22/91 

7/17/91 


Corn Belt Elec. 

Coop., Inc. 

Y-W Elec. Assoc., Inc. 

Crawford Elec. Coop., Inc. 

Southwest Elec. Coop. 

Harmon Elec. Assoc., Inc. 

Moreau-Grand Elec. 

Coop., Inc. 

Hunt-Collin Elec. 

Coop . , Inc . 

Kandiyohi Co-op. 

Elec. Power Assoc. 

Inland Power & Light Co. 

Clay Elec. Coop., Inc. 

Tenn. Elec. Coop., Inc. 

Intercounty Elec. Coop. Assoc. 

Western Montana Elec. 

Generating & Transmission 
Coop., Inc. 

Nespelem Valley Elec. Coop., Inc. 
Kiwash Elec. Coop., Inc. 

United Power, Inc. 
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Due: 7/23/91 


FAR Case 91-13 Comments 
CAAC Case 88-76, DAR Case 90-471 
Analyst : Edward Loeb 

Subject: Acquisition of Utility Services 

To: CAA Council 

Date: 8/5/91 

Response Date Date of Other 

Number Received Lett ex Commenter Comments 


91-13-74 

7/22/91 

7/15/91 

Johnson County Elec. Coop. 

91-13-75 

7/22/91 

undated 

The Cooperative Light & 
Power Assoc, of Lake County 

91-13-76 

7/22/91 

7/18/91 

Arrowhead Elec . Coop . , Inc . 

91-13-77 

7/22/91 

7/18/91 

Craighead Elec. Coop. 

91-13-78 

7/22/91 

7/18/91 

Boone Elec. Coop. 

91-13-79 

7/22/91 

7/18/91 

Swisher Elec. Coop., Inc. 

91-13-80 

7/22/91 

7/18/91 

Fairfield Elec. Coop., Inc. 

91-13-81 

7/22/91 

7/18/91 

James Valley Elec. Coop., Inc. 

91-13-82 

7/22/91 

7/18/91 

Tri-County Elec. Assoc., Inc. 
Plankinton, SD 

91-13-83 

7/22/91 

7/18/91 

Plateau Elec. Coop. 

91-13-84 

7/22/91 

7/18/91 

Okanogan County Elec. 
Coop., Inc. 

91-13-85 

7/22/91 

7/18/91 

People's Elec. Coop. 

91-13-86 

7/25/91 

7/22/91 

Indiana Statewide AssoC. of 
Rural Elec. Coop., Inc. 

91-13-87 

7/22/91 

7/18/91 

Rural Elec. Co., Rupert, Idaho 

91-13-88 

7/22/91 

7/18/91 

Ark Valley Elec. Coop. Assoc., Inc 

91-13-89 

7/22/91 

7/18/91 

Guernsey-Muskingum Elec. 
Coop., Inc. 
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Due: 7/23/91 


FAR Case 91-13 Comments 

CAAC Case 88-76, DAR Case 90-471 

Analyst : Edward Loeb 

Subject: Acquisition of Utility Services 

To: CAA Council 

Date: 8/5/91 


Response 

Number 

Date 

Received 

Date of 
Letter 

Other 

commenter Comments 

91-13-90 

7/22/91 

7/18/91 

Sun River Elec. Coop., Inc. 

91-13-91 

7/22/91 

7/18/91 

Todd-Wadena Elec. Coop. 

91-13-92 

7/22/91 

7/18/91 

Berkeley Elec. Coop., Inc. 

91-13-93 

7/22/91 

7/19/91 

United Power Assoc. 
Elk River, MN 

91-13-94 

7/22/91 

7/19/91 

Radiant Elec. Coop., Inc. 

91-13-95 

7/22/91 

7/19/91 

Baker Elec. Coop., Inc. 

91-13-96 

7/22/91 

7/19/91 

North Dakota Assoc, of 
Rural Elec. Coops. 

91-13-97 

7/22/91 

7/19/91 

Empire Elec. Assoc., inc. 

91-13-98 

7/22/91 

7/19/91 

Tri-State Generation and 
Transmission Assoc., Inc. 

91-13-99 

7/22/91 

7/19/91 

R.S.R. Elec. Coop., Inc. 

91-13-100 

7/22/91 

7/19/91 

Bridger Valley Elec. Assoc. 

91-13-101 

7/22/91 

7/19/91 

Northern Lights, Inc. 

91-13-102 

7/22/91 

7/19/91 

Clearwater Power Co. 

91-13-103 

7/22/91 

7/19/91 

Sheridan Elec. Co-op., Inc. 

91-13-104 

7/22/91 

7/19/91 

Southern Pine Elec. 

Power Assoc. 

■* 

91-13-105 

7/22/91 

7/19/91 

Mor-Gran-Sou Elec. 
Coop . , Inc . 

91-13-106 

7/22/91 

7/19/91 

Trico Elec. Coop., Inc. 
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Due: 7/23/91 


FAR Case 91-13 Comments 

CAAC Case 88-76, DAR Case 90-471 

Analyst : Edward Loeb 

Subject: Acquisition of Utility Services 

To: CAA Council 

Date: 8/5/91 


Response 

Number 

Date 

Received 

Date of 
Letter 

Commenter 

Other 

Comments 

91-13-107 

7/22/91 

7/19/91 

Blachly-Lane Elec. Co-op. 


91-13-108 

7/22/91 

7/19/91 

North Carolina Assoc, of 
Elec. Coop., Inc., et al. 


91-13-109 

7/22/91 

7/19/91 

Blue Ridge Elec. 
Membership Corp. 


91-13-110 

7/22/91 

7/19/91 

M.J.M. Elec. Coop., Inc. 


91-13-111 

7/22/91 

7/19/91 

Kootenai Elec. Coop., Inc 

• 

91-13-112 

7/22/91 

7/19/91 

Big Flat Elec. Coop., Inc 

• 

91-13-113 

7/22/91 

7/19/91 

Charles Mix Elec. Assoc. 

Inc . 

91-13-114 

7/22/91 

7/19/91 

South Louisiana Elec. 
Coop., Assoc. 


91-13-115 

7/22/91 

7/19/91 

Intermountain Rural Elec . 

Assoc. 

91-13-116 

7/22/91 

7/19/91 

Redwood Elec. Coop. 


91-13-117 

7/22/91 

7/19/91 

Minn . Valley Coop . , 
Light & Power Assoc. 


91-13-118 

7/22/91 

7/19/91 

Cam Wal Elec. Coop., Inc. 


91-13-119 

7/22/91 

7/19/91 

Green River Elec. Coop. 


91-13-120 

7/22/91 

7/19/91 

Jackson County Rural Elec 

• 

91-13-121 

7/22/91 

7/19/91 

* 

McNair, McLemore, 
Middlebrooks & Co. 


91-13-122 

7/22/91 

7/19/91 

Crawford Elec. Coop. 
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Due: 7/23/91 


Acquisition of Utility Services 
CAA Council 


FAR Case 91-13 Comments 
CAAC Case 88-76, DAR Case 90-471 
Analyst : Edward Loeb 

Subject : 

To: 

Date: 8/5/91 


Response 

Number 

Date 

Received 

Date of 
Letter 

91-13-123 

7/22/91 

7/20/91 

91-13-124 

7/22/91 

7/22/91 

91-13-125 

7/23/91 

7/16/91 

91-13-126 

7/23/91 

7/17/91 

91-13-127 

7/23/91 

7/17/91 

91-13-128 

7/23/91 

7/17/91 

91-13-129 

7/23/91 

7/18/91 

91-13-130 

7/23/91 

7/18/91 

91-13-131 

7/23/91 

7/18/91 

91-13-132 

7/23/91 

7/18/91 

91-13-133 

7/23/91 

7/18/91 

91-13-134 

7/23/91 

7/18/91 

91-13-135 

7/23/91 

7/18/91 

91-13-136 

7/23/91 

7/18/91 

91-13-137 

7/23/91 

7/18/91 

91-13-138 

7/23/91 

7/19/91 


Other 

commenter Comments 

North Carolina Elec. 

Membership Corp. 

Central Elec. Coop., Inc. 

People's Co-op Power 
Assoc. (PCPA) 

Gunnison County Elec. 

Assoc., Inc. 

Raft River Rural 
Elec. Coop., Inc. 

Sequachee Valley 
Elec. Coop. 

West Central Elec. Coop., Inc. 

Rita Blanca Elec. Coop., Inc. 

Carbon Power & Light Inc. 

Top O' Michigan Elec. Co. 

San Luis Valley Rural 
Elec. Coop., Inc. 

Elec. Data System Corp. 

Iowa Lakes Elec. Coop. 

Osage Valley Elec. Coop. 

Lower Valley Power & Light, Inc. 

West River Elec. Assoc., Inc. 
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Due: 7/23/91 


Acquisition of Utility Services 
CAA Council 


FAR Case 91-13 Comments 
CAAC Case 88-76, DAR Case 90-471 
Analyst: Edward Loeb 

Subject : 

To: 

Date: 8/5/91 


Response 

Number 

Date 

Received 

Date of 
Letter 

91-13-139 

7/23/91 

7/19/91 

91-13-140 

7/23/91 

7/19/91 

91-13-141 

7/23/91 

7/19/91 

91-13-142 

7/23/91 

7/19/91 

91-13-143 

7/23/91 

7/19/91 

91-13-144 

7/23/91 

7/19/91 

91-13-145 

7/23/91 

7/19/91 

91-13-146 

7/2.3/91 

7/19/91 

91-13-147 

7/23/91 

7/19/91 

91-13-148 

7/23/91 

7/19/91 

91-13-149 

7/23/91 

7/19/91 

91-13-150 

7/23/91 

7/19/91 

91-13-151 

7/23/91 

7/22/91 

91-13-152 

7/23/91 

7/22/91 

91-13-153 

7/23/91 

7/22/91 

91-13-154 

7/23/91 

7/22/91 

91-13-155 

7/23/91 

7/22/91 

91-13-156 

7/23/91 

7/22/91 


Other 

commenter Comments 

Niobrara Valley Elec. 

Membership Corp . 

Navopache Elec. Co-op., Inc. 

La Plata Elec. Assoc., Inc. 

United Elec. Coop., Inc. 

Dixie Elec. Power Assoc. 
Waynesboro, MS 

Rayle Elec. Membership Corp. 

J-A-C Elec. Co-op., Inc. 

Slope Elec. Coop., Inc. 

McLennan County Elec. Coop., Inc. 

East River Elec. Power Coop. 

North Star Elec. Coop., Inc. 

Jo-Carroll Elec. Coop. 

Concho Valley Elec. Coop., Inc., 
and Sw. Tx. Elec. Coop., Inc. 

VMD Assoc, of Elec. Coops. 

Lone Star Gas Co. 

Gulf States Utilities Co. 

Carolina Power & Light Co. 

Ouachita Elec. Coop., Corp. 
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FAR Case 91-13 Comments Due: 7/23/91 

CAAC Case 88-76, DAR Case 90-471 
Analyst : Edward Loeb 

Subject: Acquisition of Utility Services 

To: CAA Council 

Date: 8/5/91 


Response 

Number 

Date 

Received 

Date of 
Letter 

Other 

Comment er Comments 

91-13-157 

7/23/91 

7/22/91 

Delta-Montrose Elec. Assoc. 

91-13-158 

7/23/91 

7/22/91 

Georgia Elec. Membership Corp. 

91-13-159 

7/23/91 

7/22/91 

The Central Georgia Elec. 
Membership Corp. 

91-13-160 

7/23/91 

7/22/91 

Canoochee Elec. 
Membership Corp. 

91-13-161 

7/23/91 

7/22/91 

Southern Co. Servs., Inc. et al. 

91-13-162 

7/23/91 

7/22/91 

Virginia Power 

91-13-163 

7/23/91 

7/22/91 

Oconee Elec. Membership Corp. 
and Black River Elec. Coop., Inc. 

91-13-164 

7/23/91 

7/22/91 

Montana-Dakota Utilities Co. 

91-13-165 

7/22/91 

7/22/91 

Choctawhatchee Elec . Coop . , Inc . 

91-13-166 

7/23/91 

7/22/91 

Kodiak Elec. Assoc. Inc. 

91-13-167 

7/23/91 

7/22/91 

CoBank 

91-13-168 

7/23/91 

7/22/91 

Barron Elec. Coop. 

91-13-169 

7/23/91 

7/22/91 

Norris Elec. Coop. 

91-13-170 

7/23/91 

7/23/91 

Dixie Elec. Membership Corp. 

91-13-171 

7/23/91 

7/23/91 

Oglethorpe Power Corp. 

91-13-172 

7/23/91 

7/23/91 

Fall River Rural Elec. Coop., Inc. 

91-13-173 

7/23/91 

7/23/91 

Arkansas Power & Light Co. et al. 


ll 


Due : 


7/23/91 


FAR Case 91-13 Comments 

CAAC Case 88-76, DAR Case 90-471 

Analyst : Edward Loeb 

Subject: Acquisition of Utility Services 

To: CAA Council 

Date: 8/5/91 


Response 

Number 

Date 

Received 

Date of 
Letter 

Other 

commenter Comments 

91-13-174 

7/23/91 

7/23/91 

San Diego Gas & Elec. 

91-13-175 

7/23/91 

7/23/91 

Edison Elec. Institute 

91-13-176 

7/23/91 

7/23/91 

USDA/REA 

91-13-177 

7/23/91 

7/23/91 

Nevada Power Co. 

91-13-178 

7/23/91 

7/23/91 

Cuivre River Elec. Coop., Inc. 

91-13-179 

7/23/91 

7/23/91 

Golden Valley Elec. Assoc., Inc. 

91-13-180 

7/23/91 

7/23/91 

Hawaiian Elec. Co., Inc. 

91-13-181 

7/23/91 

7/23/91 

Nat'l Rural Elec. Coop. Assoc. 

91-13-182 

7/23/91 

7/23/91 

American Gas Assoc. 

91-13-183 

7/23/91 

7/23/91 

Copper Valley Elec. Assoc., Inc. 


Additional comments received after comment due date. 


91-13-184 

7/24/91 

7/22/91 

Cobb Elec. Membership Coop. 

91-13-185 

7/24/91 

7/22/91 

Sawnee Elec. Memebership Corp. 

91-13-186 

7/24/91 

7/22/91 

Lamar Elec. Membership Corp. 

91-13-187 

7/24/91 

7/22/91 

Roanoke Elec. Membership Corp. 

91-13-188 

7/24/91 

7/22/91 

Randolph Elec. Membership Corp. 

91-13-189 

7/24/91 

7/23/91 

Idaho Coop. Util. Assoc. 

91-13-190 

7/24/91 

7/23/91 

Southern Maryland Elec. Coop., Inc 

91-13-191 

7/25/91 

7/16/91 

Licking Valley Rural Elec. Coop. 
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FAR Case 91-13 Comments Due: 7/23/91 

CAAC Case 88-76, DAR Case 90-471 
Analyst : Edward Loeb 

Subject: Acquisition of Utility Services 

To: CAA Council 

Date: 8/5/91 


Response 

Number 

Date 

Received 

Date of 
Letter 

Comment er 

Other 

Comments 

91-13-192 

7/25/91 

7/17/91 

East Mississippi Elec. Power Assoc 

91-13-193 

7/25/91 

7/19/91 

Farmers' Elec. Coop., Inc 

# 

91-13-194 

7/25/91 

7/22/91 

Rock County Elec. Coop., 

Inc. 

91-13-195 

7/25/91 

7/22/91 

Wise Elec. Coop., Inc. 


91-13-196 

7/25/91 

7/22/91 

Jackson County Rural 
Elec. Co-op., Corp. 


91-13-197 

7/25/91 

7/22/91 

Tideland Elec. Membership 

Corp. 

91-13-198 

7/25/91 

7/22/91 

Decatur County REMC 


91-13-199 

7/25/91 

7/22/91 

Carteret-Craven Elec. 
Membership Corp. 


91-13-200 

7/25/91 

7/2/91 

Se - Ma - No Elec. Coop. 


91-13-201 

7/25/91 

7/16/91 

Capital Elec. Coop., Inc. 


91-13-202 

7/25/91 

7/19/91 

Minnkota Power Coop., Inc 

• 

91-13-203 

7/25/91 

7/22/91 

Turner-Hutchinson Elec. Coop., Inc 

91-13-204 

7/25/91 

7/22/91 

Arkansas Elec. Coop., Inc 

• 

91-13-205 

7/25/91 

7/22/91 

Marshall County Rural Elec. 
Membership Corp. 

91-13-206 

7/25/91 

7/22/91 

Lamb County Elec. Coop. Inc. 

91-13-207 

7/25/91 

7/18/91 

■» 

Black Hills Elec. Coop., 

Inc . 

91-13-208 

7/25/91 

7/22/91 

Jackson Elec. Membership 

Corp . 

91-13-209 

7/25/91 

7/22/91 

Assoc, of Illinois Elec. 

Coop . 
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Due: 7/23/91 


FAR Case 91-13 Comments 

CAAC Case 88-76, DAR Case 90-471 

Analyst: Edward Loeb 

Subject: Acquisition of Utility Services 

To: CAA Council 

Date: 8/5/91 


Response 

Number 

Date 

Received 

Date of 
Letter 

Other 

commenter Comments 

91-13-210 

7/25/91 

7/22/91 

Moon Lake Elec. Assoc. 

91-13-211 

7/25/91 

7/22/91 

South River Elec. Membership Corp. 

91-13-212 

7/25/91 

7/19/91 

Lumbee River Elec. Membership Corp 

91-13-213 

7/25/91 

7/22/91 

Alaska Village Elec. Coop., Inc. 

91-13-214 

7/25/91 

7/22/91 

Central Montana Elec. 
Power Coop., Inc. 

91-13-215 

7/25/91 

7/23/91 

Adams Elec. Coop., Inc. 

91-13-216 

7/25/91 

7/22/91 

Columbia Rural Elec. Assoc., Inc. 

91-13-217 

7/25/91 

7/22/91 

Farmers' Elec. Coop., Inc. of 
New Mexico 

91-13-218 

7/25/91 

7/22/91 

Habersham Elec. Membership Corp. 

91-13-219 

7/25/91 

7/23/91 

Baltimore Gas & Elec. 

91-13-220 

7/25/91 

7/23/91 

Walton Elec. Membership Corp. 

91-13-221 

7/25/91 

7/23/91 

East Central Elec. Assoc. 

91-13-222 

7/25/91 

7/25/91 

Central & South West Corp., et al. 

91-13-223 

7/25/91 

7/25/91 

Flint Elec. Membership Corp. 

91-13-224 

7/26/91 

7/25/91 

Homer Elec. Assoc., Inc. 

91-13-225 

7/26/91 

7/18/91 

Lynches River Elec. Coop., Inc. 

91-13-226 

7/26/91 

7/23/91 

Central Elec. Power Coop., Inc. 

91-13-227 

7/26/91 

7/23/91 

Kansas Elec. Coop., Inc. 
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FAR Case 91-13 Comments 

CAAC Case 88-76, DAR Case 90-471 

Analyst: Edward Loeb 

Subject: Acquisition of Utility Services 

To: CAA Council 

Date: 8/5/91 


Due: 7/23/91 


Response 

Number 

Date 

Received 

Date of 
Letter 

91-13-228 

7/26/91 

7/23/91 

91-13-229 

7/26/91 

7/24/91 

91-13-230 

7/26/91 

7/23/91 

91-13-231 

7/26/91 

7/18/91 

91-13-232 

7/26/91 

7/23/91 

91-13-233 

7/26/91 

7/22/91 

91-13-234 

7/26/91 

7/23/91 

91-13-235 

7/26/91 

7/23/91 

91-13-236 

7/26/91 

7/17/91 

91-13-237 

7/26/91 

7/23/91 

91-13-238 

7/26/91 

7/23/91 

91-13-239 

7/26/91 

7/23/91 

91-13-240 

7/29/91 

7/22/91 

91-13-241 

7/29/91 

7/23/91 

91-13-242 

7/29/91 

7/23/91 

91-13-243 

7/29/91 

7/23/91 

91-13-244 

7/29/91 

7/24/91 

91-13-245 

7/29/91 

7/23/91 


Comment er 


Other 

Comments 


Rushmore Elec. Power Coop., Inc. 

Rural Elec. Membership Corp. 
Daviess-Martin County 

Matanuska Elec. Assoc., Inc. 

Wright -Hennepin Coop. Elec. Assoc. 

Valley Elec. Assoc., Inc. 

Washington Elec. Membership Corp. 

Southwest Rural Elec. (SWRE) 

Hot Springs REA, Inc. 

Palmetto Elec. Coop. 

Amicalola Elec. Membership Corp. 

Bon Homme Yankton Elec. Assoc., Inc. 

Grand Elec. Coop., Inc. 

Ravalli County Elec. Co-op. 

Dixie Elec. Membership Corp. (DEMCO) 

Talqin Elec. Coop., Inc. 

Union County Elec. Coop., Inc. 

Fayette Union County REMC 

Jay County REMC 
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FAR Case 91-13 Comments 

CAAC Case 88-76, DAR Case 90-471 

Analyst: Edward Loeb 

Subject: Acquisition of Utility Services 

To: CAA Council 

Date: 8/5/91 

Response Date Date of 

Number Received Letter Comment er 


Due: 7/23/91 


Other 

Comments 


91-13-246 

7/29/91 

7/23/91 

91-13-247 

7/29/91 

7/22/91 

91-13-248 

7/29/91 

7/22/91 

91-13-249 

7/29/91 

7/23/91 

91-13-250 

7/29/91 

7/23/91 

91-13-251 

7/29/91 

7/22/91 

91-13-252 

7/29/91 

7/23/91 

91-13-253 

7/29/91 

7/25/91 

91-13-254 

7/30/91 

7/22/91 

91-13-255 

7/30/91 

7/23/91 

91-13-256 

7/31/91 

7/24/91 

91-13-257 

7/31/91 

7/29/91 

91-13-258 

7/31/91 

7/18/91 

91-13-259 

8/5/91 

7/31/91 


Kankakee Valley REMC 

Mille Lacs Elec. Coop. 

Salmon River Elec. Co-op., Inc. 

Clay-Union Elec. Corp. 

Sioux Valley Elec. 

Mid-Carolina Elec. Coop., Inc. 

Harrison County Rural Elec. Coop. 

South Alabama Elec. Coop., Inc. 

The Sat ilia REMC 

Pioneer Rural Elec. Coop., Inc. 

Poudre Valley Rural Elec. Assoc. 

Senator Steve Symms (Constituent 
Referrals; duplicates) 

NSF 

DOD/Army 
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Central Intelligence Agency 
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JUN 1 9 1991 


FAR Secretariat 

General Services Administration 
Office of Acquisition Policy 
i.8th and F Streets, N.W. 

Room 4041 

Washington, D.C. 20405 

Attention: Ms. Beverly Fayson 

FAR Secretariat 

Dear Ms. Fayson: 

Regarding your letter of 31 May 1991, this Agency has reviewed 
the following rule, revising the Federal Acquisition Regulations 
(FAR), and has no comment on it: 

FAR Case 91-20, Notification of Ownership Changes 

\ ’ 

FAR Case 91-13, Acquisition of Utility Services 
We appreciate your forwarding the above cases to us. 


Sincerely, 



Chief 

Procurement Management Staff 
Office of Logistics 



- 5 ;99l 


United States 

Information 

Agency 

A/asntngtc r 22 - 2054? 
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June 21, 1991 


Ms. Beverly Fayson 
FAR Secretariat (VRS) 

General Services Administration 
18th 8 F Sts., N.W. Room 4041 
Washington, D.C. 20405 


Dear Ms. Fayson: Re: FAR Case Nos. 90-67; 91-9; 91-11; 

91-13; 91-17; 91-18 and 91-20 

We have reviewed and concur in the seven proposed rules to revise the Federal 
Acquisition Regulation (FAR) as follows: 

a. Preproduction Startup Costs. FAR Case 90-67. 

b. Helium. FAR Case 91-9. 

c. Shipments to Ports and Air Terminals. FAR Case 91-11. 

d. Acquisition of Utility Services. FAR Case 91-13. 

e. Contractor Acquisition of APDE. FAR Case 91-17. 

f. Multiyear Contracting. FAR Case 91-18. 

g. Notification of Ownership Changes. FAR Case 91-20. 

Thank you for submitting this material for our review. 

Sincerely, 

Philip R. Rogers 

Agency Procurement Executive 

Office of Contracts 
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AMERICAN DEFENSE PREPAREDNESS ASSOCIATION 

^strictED to M with sicrwn though oeknee toakoniss 

■nvo COLOHUt PUCt WUOX W^V.,0 tt-TE A«USOTON. "-CMA 

* 
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June 25 , 1991 


Sneril Services Administration . 

Of fice^of federal Acquisition Policy 

18th and F Sts., NW, Room 4037 
Washington, DC 20405 

ret FAR Case 91-12 


Dear Ms. Fayson: 

This responds to your request for comments concerning Case 
91-13, Acquisition of Utility Services. 

41 is ^comprehensive 4 treatment 

of the subject. 

we appreciate the opportunity to review and comment on 
Case 91-13. 


Sincerely, 



William E. Eicher • > 
Major General, US Army (Ret.) 
Vice President 


WEE:meh 


^ 2 6 1991 


United States of America 

Railroad Retirement board 

•44 RUSH STREET 
CHICAGO, ILLINOIS SOS 1 1 


H-8-i 


BUREAU OF SUPPLY ANO SERVICE 


June 21, 1991 

Ms . Beverly Fayson 
FAR Secretariat (VRS) 

General Services Administration 
Room 4041 

ISth and F Streets, NW 
Washington, D.C. 20405 

Reference: FAR Cases 91-20 and 91-13 

Dear Ms. Fayson: 

As requested, we have reviewed the proposed revision to the Federal 
Acquisition Regulation (FAR) . We have no comments at this time. 

Very truly yours, 

W[ 

Henry M. Valiulis 
Director of Supply 
and Service 
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It -15-5 

GULF GAS UTILITIES CO 



18065 UPPER BAY ROAD. SUITE 210. HOUSTON. TEXAS 77058 713 33i--<4*4 
DALLAS OFFICE: 4223 HARVEST HILL. DALLAS. TEXAS 75244 214/661-2322 FAX 661-2356 


June 26, 1991 


GENERAL SERVICES ADMINISTRATION 
FAR Secretariat (VRS) 

18th and F Streets, NW, Room 4041 
Washington, DC 20405 

Re: FAR Case 91-13 


Gentlemen : 

Gulf Gas Utilities Company (GGU) a small Texas natural gas utility 
company would like to comment on the FAR Case 91-13, as it relates 
to natural gas service. Due to the deregulation of the natural gas 
industry, there are many opportunities for competition that did not 
exist a few years or months ago; therefore, your request for 
comments is timely. 



1 . 



41.001 Definitions. 

a. Areawide contract means a contract entered into between 
the General Services Administration (GSA) and a utility 
service supplier to cover the utility service needs of 
Federal agencies within the franchise/service area of the 
supplier. 

Comment: In many areas, specifically in Texas, exclusive 

franchises are illegal by State law. Therefore, before an 
area wide contract is negotiated with one company, all options 
for fair and open competition should be considered. Also, by 
breaking large area wide contracts into individually metered 
locations, the Government might realize more competitive 
pricing by negotiating transportation agreements with existing 
pipelines and competitively competing their natural gas needs. 
This would also open up the opportunity for small business 
participation . 

b. . Franchise service territory means a geographic area , 
defined or granted to a specific utility service 
supplier (s) to supply the customers in that area. 

Comment: This definition is misleading. A franchise, in 

Texas, is granted to allow a company the right to use the 
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GENERAL SERVICES ADMINISTRAITON 
June 26, 1991 
Page 2 


streets and alleys for a fee, and if a company does not need 
to use the city streets then a franchise is not required to 
service a customer in that geographic area. Therefore, it is 
possible to service a customer' in someone else ' s franchised 
area, without a franchise. 


2. 41.004—2 Procedures. 

(a) Prior to executing a utility service contract, the 
contracting., officer shall comply with parts 6 and 7 and 
subsections 41.004-l(d) and (e). In accordance with parts 
6 and 7, agencies shall conduct market surveys and perform 
acquisition planning in order to promote and provide for full 
and open competition. If competition for an entire utility 
service is not available, the market survey may be used to 
determine the availability of competitive sources for certain 
portions of the requirement. 

Comment: Recently I have felt the results of these ’'market 

surveys or acquisition planning" and believe that an 
additional step needs to be incorporated into the Federal 
Regulations. A statement of intent to procure natural gas 
by an agency, synopsised in the CBD, with a request for 
response from interested parties, would guarantee that 
open and fair competition is considered before a sole source 
solicitation is determined relevant. (My personal experience 
is that our industry is changing so rapidly, that no consult- 
ant or market survey can be up-to-date on every location; 
therefore, the only mechanism to assure fairness is to 
announce the potential need far enough in advance for 
interested parties to respond.) 


* 






Oe -ug assistant 
r OM»NtSTfUTlON 


•J s DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT 
WASHINGTON. D.C 20410-3000 

Juiv 2, 1991 


Y/-/5-& 


Ms. Beverly Fayson 
FAR Secretariat 

General Services Administration 
Room 4041 

18th and F Streets, NW. 
Washington, DC 20405 

Dear Ms. Fayson: 


In response to the Federal Register notice of May 24, 
1991, we have the following comments on FAR Case 91-13, 
Acquisition of Utility Services: 


o 


o 


The term "areawide contracts" is used throughout 
Part 41; however, it is our understanding that 
thes* are basic agreements, not contracts. If 
these were contracts, then it would be redundant 
to require, as subsection 41.004-4 does, that a 
Standard Form 26 (a contract award document) be 
used to place orders under such "contracts." To 
be consistent with the terminology used elsewhere 
in the FAR (see FAR 2.101 and 16.702(a)), we 
recommend that the term "areawide agreement" be 
employed. 

It would be more appropriate for the coverage on 
specifications contained in section 41.009 to be 
included In Part 10 of the FAR; however, a cross- 
reference in. Part 41 could still be used. 


You may contact Ed Glrovasi or Rob Lloyd of my staff 
on 708-0294 if you have any questions. 
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July 15, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W.-Room 4041 
Washington, D.C. 20405 

Re: FAR Case 91-13 

Gentlemen: 

In reviewing the proposed rules for FAR Case 91-13, it appears the Government 
will be treated as any other customer of a cooperative except in 52.241-13 Capital 
Credits. 


Sections (b) and (c) will go against the By-Laws of our cooperative since 
Capital Credit allocations are made annually after the year end financial reports 
are completed. It will be impossible to determine what, if any. Capital Credits will 
be due to any account prior to that time. No Capital Credit retirements are made 
prior to the time the financial condition of the cooperative warrants. The Coop- 
erative is currently on a First-In, First-Out retirement and a 20 year rotation cycle. 


The proposed rules would definitely pose a severe hardship in the operation of 
the cooperative in the accounting process. 

Our allocation and retirement of Capital Credits are presently acceptable to 
the Rural Electrification Administration. 


Please consider a change in your Proposed Rules to comply with the individual 
cooperatives' By-Laws and Terms and Conditions of Services. 


Sincwrely, 


Duane S. Wood 
General Manager 


DSW: jas 
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P. 0. BOX 391 
BRYAN. OHIO 43506-039 
Phone (41 9). 636 -5051 
FAX (419)- 636 -01 94 


northwestern Ohio 


July 15, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.U. 

Room 4041 

Washington, DC 20405 


REFERENCE: FAR Case 91-13 


TO WHOM IT HAY CONCERN: 

The following comments are in reference to FAR Case 91-13. 
The proposed published rule on the acquisition of services from 
utilities is ridiculous and puts an undue burden on our 
cooperative by being in conflict with our Code of Regulations. 

Although we presently rotate our capital patronage on a 
fixed cycle, there is no guarantee we will continue such a 
practice annually. Each year our Board analyzes our financial 
position and then determines whether to rotate such patronage. 
Paragraph ”B" of the proposed regulation states the amount and 
date capital patronage is to be paid to the government. This 
cannot be determined with any certainty by our cooperative at the 
close of our fiscal year. 

We don't need any more regulations of this ill conceived 


Sincerely, 


Lyle D. Brigle 
Manager - Engineer 


LDB/lsb 


OVER 100 OF OUR CONSUMERS USE GEOTHERMAL HEATING AND COOLING SYSTEMS. 
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"*'' Benton Association 
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402 7th St.— P.O. Box 1150— Phone Area Code 509-786-2913 

Fax 509-786-2231 

Prosser, Washington 99350 

SERVING IN BENTON AND YAKIMA COUNTIES SINCE 1937 


July 15 , 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N. W. 

Room 4041 

Washington, D. C. 20405 
SUBJECT: FAR Case 91-13 

Dear Sirs: 

In review of the above referenced case, I understand that GSA is 
proposing at section 41. 007 (j) the inclusion of section 52.241-13 
entitled Capital Credits. 

Our utility, Benton Rural Electric Association, is a cooperative 
which was formed and is operated under the Rural Electrification 
Act. Pursuant to the Act and as guided by our Articles of 
Incorporation and Bylaws, our Association maintains capital credit 
files on members of the cooperative who receive electrical service. 
However, we maintain no capital credit reporting system for any 
other purposes. To this extent, if the government or any of its 
agencies are members of our cooperative and therefore take electric 
service from our cooperative, an account has already been 
established. If the government or its agencies are not currently 
taking electricity from our co-op, then they will not be listed on 
our capital credit system. Also provided in our Articles and 
Bylaws is the authority for the Board of Tustees to set the 
rotation schedule for those capital credits. The capital credits 
are allocated on an annual basis and sure paid according to a 
schedule which is previously established by the Board of Trustees. 
As a result, our notices are distributed at the end of each 
calendar year and are p'aid pursuant to this rotation cycle. There 
is no provision whatsoever in our Articles or Bylaws to allow the 
payment of capital credits outside of this normal rotation cycle 
unless the member or patron is deceased and then we pay the 
estates . 
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As a result, I find your proposal for section 52.241-13 on capital 
credits in direct violation of our Articles and Bylaws. Therefore, 
it will be impossible for our cooperative to implement and/or to 
follow. 

I appreciate the opportunity to comment on this section and would 
be glad to address any other issues on this matter that you see 
necessary. 

Sincerely yours. 



General Manager 
CLDtkh 



U.S. Deportment of 
Transportation 

0?*=ce of ?ne Secretary 
of Transoortanon 



General Services Administration 
FAR Secretariat (VRS) 

18th & F Streets, NW 
Washington, DG -20405 

Gentlemen: 

This responds to your request for comments on the Federal 
Acquisition Regulation Case 91-13. 

Paragraph 41.001 Definitions: The definition of "connection 

charge" is unclear. Does the term mean all non-recurring 
costs associated with the installation of utility services at 
a particular point? 

Paragraph 41.004-2 Procedures, subparagraph (e): This section 

makes it incumbent on the contracting officer to attempt to 
execute a contract at least once a year in situations in which 
the utility company has been unwilling to execute a contract. 
This seems unreasonable given that the contracting officer is 
also required to furnish the General Services Administration 
(GSA) with detailed data concerning a utility's unwillingness 
to sign a contract. After the contracting officer has 
attempted to obtain the signature, and has given GSA the 
required information, it should be GSA's responsibility to 
persuade the utility to sign a contract. 

Paragraph 41.004-4 GSA areawide contracts: Subparagraph (c) 

requires that an SF 26 (Award /Contract) be attached to each 
executed areawide contract. Since both forms are contracts, 
this seems to imply that two separate contracts are being 
required for individual service. We see no reason for this 
proliferation of paperwork. In subparagraph (d), it should be 
stated whether or not this requirement to furnish GSA with 
copies of executed contracts is dependent on the contract 
being in excess of a specific monetary amount. 

If you have any questions regarding our comments, please 
contact Vincent Careatti on (202) 366-4278. 

Sincerely, 

Linda M. Higgins 
Director of Acquisition and 
Grant Management 
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SALT RIVER RURAL ELECTRIC 
COOPERATIVE CORPORATION 

1 1 1 West Brashear Avenue 
Bardstown, Kentucky 40004 
'502l 148-3931 Fax. 1 502) 348-1993 


General Services Administration 
FAR Secretariat (VRS) 

18 th and F Streets, N.W. 

Room 4041 

Washington, D.C. 20405 


9hl3-li 

July 15, 1S91 


Re: FAR Case 91-13 

Objections to proposed paragraphs (b) and (c) 
TO WHOM IT MAY CONCERN: 


i k^'v® read with alarm your proposed rule on Hia a _ _ 

f (h) m ^nd 1 (‘c\ ieS ih 6 £s - deral 23982 ) , section 4 * 1. 007 ( 1 ) °parag^aphs 

(b) and (c) • The proposed provisions will __ } , 9 

hardship on any electrical /ooperativ’e . pLa^^nsTde”^ 1 / £££££* 

?/a 11 

conditions^of the^cloplrative^stif^to financial 

terliSt^n'H ^cSraS" ^ 

"*** a^r?b P u^d t0 to n0 thec y inTg™*” Saf 
membershiif becomes J the 

?h« S ^L*H t0 * 5 * pro ' ,osad P ara 9 raphs . 
iittl. people who have IS^^^so^U^n « 


Respectfully, 



George (E. Mangan 
General Manager 


cc: Michael Oldak 
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General Services Administration 
FAR Secretariat (VRS) 

18th & "F” Street, N.W. 

Room 4041 

Washington, D.C. 20405 


Sirs: 


RE: FAR Case 91-13 


In reference to your published proposed rule on the acquisition of 
services from utilities (56 Federal Register 23982), specifically Section 
41.007(j) - 52.241.13 Capital Credits, paragraphs (b) and (c) and (d) - our 
comments are as follows: 

Paragraph (b) It is impossible for us to furnish a list of the accrued 
credits within 60 days after the close of our fiscal year. Our audit 
has not been finalized as of this date. Also, this paragraph says "the 
Contractor shall state the amount of capital credits to be paid to the 
Government and the date the payment is to be made . The by-laws provide 
that the directors authorize the payment when financially feasible. We 
cannot commit ourselves to a definite date of payment at the time of 
allocation. 

Paragraph (c) The Cooperative’s by-laws do not allow payment of capital 
credits at the time of expiration of a contract but payment is made in a 
normal cycle. To pay you otherwise would be preferential treatment and 
paying preferentially could result in the cooperative losing our tax- 
exempt status. 

Paragraph (d) Payment would be made with a regular company check, not a 
"certified check". Again, this presents an extra burden. If you want 
services from us, then you should follow our rules of service. 


Sincerely, 



Richard E. Kolb 
Manager 
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SOUTHEASTERN ILLINOIS 1 ELECTRIC COOPERATIVE, INC. 

P. O. Box 251 • Eldorado, Illinois] 62930 • Phone: Area Code 618/273-2611 



July 16, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th & F Streets, N. W., Room 4041 
Washington, D. C. 20405 

Re: FAR Case 91-13 

Dear Sirs: 


I recently became aware of a GSA proposed role on the acquisition of 
services from utilities which would require cooperatives to establish 
a distinct and separate bookkeeping system for any and all accounts 
established with- the Federal Government. The Federal Government is 
Indeed a member of the cooperative and Is certainly entitled to the 
return of patronage capital; however, this patronage should be returned 
on the same basis and same rotation as any other cooperative member. 
What is being proposed in FAR Case 91-13 is shallow In thought, ill 
conceived, and if Implemented, will result in higher utility bills for 
all cooperative members, including the Federal Government. 

Sincerely, 


SOUTHEASTERN ILLINOIS 
ELECTRIC COOPERATIVE, INC. 


'James M. Cummins 




M. Cummins 
General Manager 


JMC/bp 

cc: Greg Cruse 
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Serving Farm; Home, And Industry In Rural Southeastern Illinois 


July 15, 1991 

General Services Administration, 

18th and F Streets 
N.W. Room 4041 
Washington, D.C. 20405 

Re: FAR Case 91-13 

(56 Federal Register 23982) - 52.241-13 Capital Credits 
Comments : 

The proposed rule changes on Capital Credits between rural 
electric cooperatives and government agencies will be an 

accounting nightmare! The paragraphs (b) and (c) are 

particularly disturbing since they would cause us to handle the 
government accounts differently than other members. This would 
result in discrimination and would be unfair to other members! 

There is no way that we could state the date payment of 
capital credits would be made or make payment out of order for 
one and not for all members! 

Please reconsider at least the paragraphs (b) and (c) of 
52.241-13 Capital Credits. These paragraphs would cause all 
kinds of trouble with rural electric cooperative across the 
nation! 

Thanks for your consideration; 



Sac Osage Electric Coop., Inc. 


.11!! 
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SOUTH KENTUCKY RURAL 

COOPER A Tt vE CORPORA nQN 

P.O.Box 910 
Keith Sloan President 
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ELECTRIC 

Somerset. Kentucky 42502 
Phone f606l 679-412* 


July 15, 1991 


General Services Administration 
FAR Secretariat ( VRS ) 

18th and F Streets, N.W., Room 4041 
Washington, D.C. 20405 

Gentlemen: 

RE: FAR Case 91-13 

In section 52.241-13 Capital Credits, we agree that the 
Government is a member of the Cooperative and as any other member 
is entitled to capital credits consistent with all other members 
of the Cooperative. 

We find that paragraph (b) & (c) are not consistent with the 
capital credits refunds to all other members and would cause 
unnecessary time and expense to comply with these two paragraphs. 

We also find in paragraph (d) that it would be inconsistent to 
prepare a certified check to the treasurer while all other 
capital credits checks are prepared by a computer without this 
extra burden and expense. Your consideration of these points 
would be appreciated very much. 

Very truly yours. 



c: Keith Sloan, President 
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SOUTHSIDE ELECTRIC COOPERATIVE 


July 16 , 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. 

Room 4041 

Washington, D.C. 20405 
Reference: FAR Case 91- 13 

Dear Sir: 

I am in receipt of the proposed rules in reference to the 
above-cited case as published in the Federal Register , Volume 56, 
Number 101, Friday, May 24, 1991. As Executive Vice President of 
Southside Electric Cooperative, I must take exception to the 
proposed rule under 52.241-13 Capital Credits. More specifically, 
the sections that read as follows: 

"(b) Within 60 days after the close of the Contractor's fiscal 
year, the Contractor shall furnish to the Contracting 
Officer, or the designated representative of the Con- 
tracting Office, in writing a list of accrued credits by 
contract number, year, and delivery point. Also, the 
Contractor shall state the amount of capital credits to 
be paid to the Government and the date the payment is to 
be made . " 

Southside Electric Cooperative's Bylaws specifi- 
cally spell out the right of the Board of Directors 
to determine when capital credit payments can be made 
in a manner that will not place financial hardship on 
the Cooperative. We do provide a notification 
approximately 90 days after the close of our fiscal 
year for the capital credits assigned to that account 
for that year. The capital credits are accrued by 
year and not grouped together in order that payment 
can be made for specific years or part of the year as 
our financial situation allows. The payment of 
capital credits is not pre-determined for the year 
when the assignment is made. It is the goal of the 
Cooperative to end up on a ten-year rotating cycle; 
however, financial conditions can vary that cycle in 
future years. 


Headquarters OfflcaP.O. Box 7 Crewe. VA 23930 (804)645-7721 VA WATTS Tol Free 80 
Western Otstrtct Officer P. O. Box 186 Altavista V A 24517 (804)369-5295 
Eastern Dtsfrtct Office: P. O. Box 56 Dmwtddte, VA 23841 (804) 469-3753 
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"(c) Upon termination or expiration of this contract, unless 

the Government directs that unpaid capital credits are to 
be applied to another contract, the Contractor shall make 
payment to the Government for the unpaid credits." 

Southside Electric Cooperative finds this to be 
in total violation of the principles of a cooperative 
where each member is refunded their capital credits 
as the Cooperative is financially able. This would 
place the United States Government in a preferential 
position to receive their capital credits before the 
other members of the Cooperative who must wait until 
the normal rotation cycle for capital credits. The 
exception to this is the Board can approve the 
payment of accumulated capital credits upon the death 
of any patron (natural person) if a legal representa- 
tive of the estate applies for such capital credits . 
This exception was placed in effect simply to assist 
in the closing of estates and specifically identifies 
the payment for an "individual," not a business that 
closes. Once again, this is under the sole discre- 
tion of the Board of Directors to make these pay- 
ments. It certainly appears that the Government 
would be again violating the principles of a coopera- 
tive by requesting preferential treatment. 

"(d) Payment of capital credits will be made by certified 

check, payable to the Treasurer of the United States; and 

forwarded to the Contracting Officer at , 

unless otherwise directed in writing by the Contracting 
Officer. Checks shall cite the current or last contract 
number and indicate whether the check is partial or final 
payment for all capital credits accrued." 




Once again, as stated above, the disbursement of 
capital credits is done on an annual basis as ap- 
proved by the Board of Directors and may be for one 
or more years or, in fact, for less than one year. 
These payments are made on the financial ability of 
the Cooperative to make those payments at that given 
time. The Cooperative's account number is usually 
accompanied by a consumer's identification number 
which would be the contracting account number with 
the Federal Government. 



These specific items as identified in the published Federal 
Register proposals give the Cooperative considerable problems 
simply due to the fact that we see these changes as giving prefer- 
ential treatment to the Federal Government over the members of the 
Cooperative that contribute capital on a continuing basis. 


I must note at this point that capital credits from "associat 
ed organizations" (such as our generation and transmission power 
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supply cooperative) are returned to the members of the Cooperative 
on the same pro-rata basis as our operating capital credits, except 
they are refunded within thirteen (13) months after receipt of 
payment from these associated organizations. 

Thank you for the opportunity to express our opinion on these 
proposed rules, and we certainly do not feel that the rules should 
be drafted in order to provide preferential treatment to the 
Federal Government. Electric cooperatives are unique in the fact 
that profits made are returned to our members as economically 
feasible where the independently-owned electrical utilities return 
their profits to their stockholders. We do not feel the Federal 
Government should try to take advantage of the other Cooperative 
members by requesting preferential treatment in their payment of 
capital credits . 

With kindest regards, 

(JsZztZdL — 

Johiy'C. Anderson 

Executive Vice President 


JCA/jlh 

C: Mr. Robert Bergland, General Manager, National Rural Electric 

Cooperative Association 

Mr. Michael Oldak, Regulatory Counsel, National Rural Electric 
Cooperative Association 

Southside Electric Cooperative Board of Directors 
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July 18, 1991 


General Services Administration 
FAR Secretariat (VRS) 

Room 4041 

18th and F Streets, N.w. 
Washington,- D.C. 20405 


Re: FAR Case 91-13 Proposed Rulemaking 

Comments bv Centerior Energy Corporation 


Greetings: 

Centerior Energy Corporation, on behalf of its operating 
companies, The Cleveland Electric Illuminating Company and The 
Toledo Edison Company, submit six copies of its comments on the 
proposed re-write of the FAR, as described in the Federal 
Register . Vol. 56, No. 101, dated May 24, 1991. Date stamp and 
return two of the copies to me in the enclosed envelope. 

Please direct questions concerning these comments to the 
undersigned, counsel for Centerior Energy Corporation. 


Very truly yours, 

^ 7 ^ 


Craig I. Smith 
Principal Counsel 
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Operating Companies: 

Cleveland Electric illuminating 
Toledo Edison 


DEPARTMENT OF DEFENSE 
GENERAL SERVICES ADMINISTRATION 
NATIONAL AERONAUTICS AND SPACE ADMINISTRATION 


<?/■#-, 


Federal Acquisition Regulation: ) 

Acquisition of Utility Services ) FAR Case 91-13 

48 CFR Parts 6, 8, 15, 41 and 52 ) 


COMMENTS BY THE CENTERIOR ENERGY CORPORATION, 
ON BEHALF OF ITS OPERATING COMPANIES, 

THE CLEVELAND ELECTRIC ILLUMINATING COMPANY 
AND THE TOLEDO EDISON COMPANY 


INTRODUCTION 

Center ior Energy Corporation, on behalf of its operating 
companies, The Cleveland Electric Illuminating Company and The 
Toledo Edison Company, submit these comments on the proposed 
rewrite of the Federal Acquisition Rules (FAR) , as described in 
the Federal Register . Vol. 56 No. 101, dated May 24, 1991. 

CENTERIOR ENERGY 

Centerior Energy Corporation, a public utility holding com- 
pany, is the parent company of CEI and Toledo Edison Company: 
Ohio public utilities engaged in the generation, purchase, trans 
mission, distribution and sale of electric energy. CEI serves 
approximately 737,000 customers in a 1,700 square mile area in 
northeastern Ohio, including the City of Cleveland. 
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Toledo Edison provides service within an area of ap- 
proximately 2,500 square- miles in northwestern Ohio, including 
the City of Toledo, and serves approximately 283,000 customers. 

The Centerior operating companies are regulated by the 
Public Utilities Commission of Ohio as to retail sale of electric 
energy, and by the Federal Energy Regulatory Commission as to 
wholesale transactions of electric energy. 

THE PAR PROPOSAL 

GSA 1 describes its proposal as a major re-write to, in part, 
further guide contracting officers of public utility services; 
further define contract terms; and better delineate existing 
statutory and delegated authority for utility service contract- 
ing. Centerior is concerned about the proposal in two respects: 

TBS PROPOSAL ALTERS G8A'S LONG-STANDING 
POLICY THAT ENCOURAGES AREAVIDE CONTRACTS. 

GSA seemingly veers away from a long-standing policy of 
preferring areawide contracts for the acquisition of utility 
service. Areawide contracts, as "master" contracts between the 
GSA and utilities, benefit the federal government through effi- 
cient, full service procurement of utility services from one 

9 

electric supplier. The proposed rule diminishes the status of 


1. For purposes of these consents, the agencies are collectively known as GSA or, simply, the federal 
government. 
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areawide contracts. No longer considered "master" contracts, 
they merely become one of several means for the federal govern- 
ment to acquire utility services. 

Besides ending its preference for areawide contracts, GSA 

encourages the unbundling of utility services upon the rationale 

that separately negotiated contracts promote competition. This 

newly pronounced policy to unbundle services that utilities 

traditionally provide, and upon which they determine their cost 

of service, is facilitated by proposed paragraph 41. 004-2 (a): 

"... If competition for an entire utility service is not 
available, the market survey may be used to determine the 
availability of competitive sources for certain portions of 
the requirement." (emphasis added) 

The GSA interest in bifurcating the rendition of utility 
service into separate distinct components is further underscored 
by the definition of "entire utility service", to include partial 
services, such as standby or back-up service; the generation, 
transmission and/or distribution of electric energy; product 
quality, system reliability, and system operation; as well as the 
metering and billing for the product (Id.). 

GSA's variation from the traditionally perceived rendition 

of full utility service signals a disturbing change in emphasis. 

# 

An incremental, piece-meal approach to the acquisition of utility 


services destroys the efficiency and reliability 
receiving generation, transmission and distribution service from 
fully-integrated utility systems. 

This now divergent emphasis on the part of GSA hardly will 
end the debate; rather, it brings into focus whether lower costs 
for the federal government will actually result from less 
reliance and from the de-emphasis of areawide contracting; and, 
conversely, it brings into focus whether utilities, knowing that 
the government will only enter into areawide contracts as a last 
resort, will have incentives to enter into them at all. 

GOVERNMENT PROCUREMENT ACTION TO ENCOURAGE 
RETAIL WHEELING OF POWER TO ITS FACILITIES 
IS A POLICY NOT ARTICULATED BY CONGRESS , 

AND WOULD BE, IN FACT, CONTRARY TO CONGRESS ' 

ENERGY ENACTMENTS AND RUN CONTRARY TO SOUND 
PUBLIC ENERGY POLICY. 

An obscure provision of paragraph 41. 004-5 (b) (7) , requires 
the contracting officer to document the willingness of the 
utility "to wheel or otherwise transport utility service" . As 
used in this context, "utility service" would include the trans- 
mission of service directly to the federal agency from sources 
other than the local utility in whose service franchise territory 
the agency is located. 
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OFFICE OF THE UNDER SECRETARY OF DEFENSE 
WASHINGTON, DC 20301-3000 
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DP (DARS) 


MEMORANDUM FOR LTCOL MICHAEL RILEY, OASD (PA) (DFOI & SR) 


SUBJECT: DAR CASE 90-471, ACQUISITION OF UTILITIES SERVICES 


Attached is a matrix of 259 respondents and public 
comments received from those respondents on the proposed rule 
of subject case published in the Federal Register on May 24, 
1991, (56FR 23982). This case involves revisions to DFARS 

Part 241 . 

These comments are provided for the public's review or 
request for copies. Our case manager is Mr. Charles W. Lloyd 
who may be contacted at (703) 697-7266. 


Defense 



Deputy Director 

Acquisition Regulations Council 



ACQUISITION 


OFFICE OF THE UNDER SECRETARY OF DEFENSE 
WASHINGTON, DC 20301-3000 



DP (DARS) 

MEMORANDUM FOR LTCOL MICHAEL RILEY, OASD (PA) (DFOI & SR) 


SUBJECT: DAR CASE 90-471, ACQUISITION OF UTILITIES SERVICES, 

ADDITIONAL PUBLIC COMMENTS 


Attached is a matrix of an addendum to a previously 
received public comment and three additional public comments 
received from respondents on the proposed rule of subject 
case published in the Federal Register on May 24, 1991 
(56FR23982) . This case involves revisions to DFARS Parts 
241. 

These comments are provided for the public's review or 
request for copies. Our case manager is Mr. Charles W. Lloyd 
who may be reached at 697-7266. 


Defense 



Deputy Director 

Acquisition Regulations Council 


Acquisition o>£ 0feility^ Services : Comments 

: ^ - m.'?, ► 


stpepse* 

FAR Case 91-13 , CAAC Case 88-76, DAR Case 90-471 


Closing D ate : 7/23/91 
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^ ward Loeb 


E ..: ^ .CiOWi 

’fsE'^ssr ‘ ^ i i j my t?&4r> •* 

To: CAA Council 

Date: 8/20/91 


LATE COMMENTS 


Rfeap'o^se sat%\ Date of 
NSfrife^la 

'W-‘ -W <!*/■•■ 


Other 


. !*’:>• ' ••: -• 


Comment er 


8/5/91 


Carolina Power & Light Co 


9>1^1^^40 R 7/22/91 Park Elec. Co-op., Inc. 

v"'.- -v-» •, 5 • #•• *•»•-• , ' < * • . ,l * n r • «' ’ . ' ' V f . . •'* ,• •• I 

♦ i - . ^ / Sr l, „ . •,. •. , , . . fe' v ■ , >•••. . f • „ ■}' s ' A 

91-13-261' 8/7/91 8/2/91 " Treasury/Sec’y 

91-13-262 8716/91 8/16/91 Office of GSA Acquisition 

. Policy 

previous cdmdentn t-155, substitute page * : -as stated. 




Ms. Beverly Fayson 
August 5, 1991 
Page 2 


Addeh<W\ 


Please do not hesitate to contact me if you have 


any questions about this correction 


of our comments. 


HRS:ew 

Attachment 

cc: Mr. Charles Lloyd 

Defense Acquisition Regulatory System 
1211 South Fern Street 
Arlington, Virginia 22202 

Mr. Edward H. Comer 
Edison Electric Institute 
701 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004 


Very truly yours, 
H. Ray Stmung 
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c) CP&L’s planning personnel annually request specific information regarding 
the ten-year load forecasts for military bases. The possibility of several large 
military bases being able to terminate service at the same time is likely to 
make CP&L’s planning and load forecasting much more difficult, and in the 
long term this could increase CP&L’s costs and potentially jeopardize reserve 

margins. 

RECOMMENDATIONS: 

1. Section 52.241-2(a) should be amended as follows (bold type represents language to be 
added): 

For the period (date) to (date), the Contractor agrees to furnish and the 
Government agrees to purchase (specify type) utility services in accordance 
with the applicable tariffs), rules, and regulations as approved by the 
applicable governing regulatory body and as set forth in the contract [Note: 

The phrase "For the period (date) to (date)" may be deleted if an indefinite 
term is desired.] 

2. Section 52.241-2(b) should be deleted. 
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park Electric Co-operative, Inc. 


P. O. BOX SOS 
LIVINGSTON. MONTANA 
80047 

Shone *22-3100 


July 22, 1991 


Rodnsy E. Siring 

Manager 


General Services Administration 
FAR Secretariat (VRS) 

18th & F Streets, NW 
Room 4041 

Washington, DC 20405 

Re: FAR Case 91-13 

Gentlemen: 

We are just in receipt of a proposed rule on the acquisition 
of services from utilities (56 Federal Register 23982). 
Specifically, GSA is proposing at Section 41.007 (j) that 
the following language be added to all contracts between 
federal facilities and cooperative utilities: 


52.241-13 Capital Credits 



(b) 


Within 60 days after the close of the 
contractor's fiscal year, the contractor 
shall furnish to the Contracting Officer, 
in writing a list of accrued credits by 
contract number, year, and delivery point. 
Also, the Contractor shall state the amount 
of capital credits to be paid to the 
Government and the date payment is to be 
made. 


(C) Upon termination or expiration of this 
contract, unless the Government directs 
that unpaid capital credits may be applied 
to another contract, the Contractor shall 
make payment to the Government for the unpaid 
credits. 


We have concern with those two paragraphs. I will try to 
enumerate our concerns below. 

1. A rural electric cooperative usually cannot provide 
capital credit information within 60 days. It 
takes more time than that to complete an audit and 
an audit is required before assigning capital 
credits. Rural Electric Cooperatives are governed 
by a set of By Laws and the Rural Electric Admin- 
istration. The By Laws and agreement with REA does 
not allow Capital Credits to be returned in less 
than a 10 year cycle. 
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Park Electric Cooperative, Inc. 
August 2, 1991 
Page 2 


Furthermore, the accounting for capital credits 
takes significant time and, therefore, capital 
credit assignment is usually made sometime after 
the 60 -day period. We recommend paragraph (b) be 
changed to read "In accordance with the By-Laws of 
the cooperative, the Contractor shali furnish to the 
Contracting Officer, or the designated represented 
of the Contracting Officer, in writing a list of 
accrued credits." 

(2) Rural electric cooperatives generally retain capital 
credits for a period of ten to forty years. Since 
funding from REA is being reduced, rural 
are being called upon to increase their equity 
position. The only way to increase equity 
position is through retaining of capital credits. 
Furthermore, cooperatives do not know when capital 
credits will be refunded. It depends upon the 
financial strength of the utility. Your proposed 
wording in paragraph (b) indicates the Contractor 
shall state to the Government the date payment is to 
be made. As stated above, this is almost 
impossible. Furthermore, in paragraph (C) it 
indicates that upon termination or expiration of the 
contract, the Contractor shall make payment to the 
Government for unpaid credits. This, as I state 
above, is almost impossible and should the rural 
electric make a special provision to the Government, 
it would be discriminatory and the rural electric 
would need to make payment to all customers. We 
recommend deletion of paragraph (c) . 

I hope this information is valuable to you. If we can be of 

further assistance, please let us know. 


Sincerely, 



DEPARTMENT OF THE TREASURY 

WASHINGTON 


AUG 21991 




General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, NW, Room 4041 
Washington, D.C. 20405 
Attn: Mr. Edward Loeb 

Subject: FAR Case 91-13, Utility Services 

Dear Mr. Loeb: 

We have reviewed the proposed rule assigned subject FAR case 
number. As a result of our review, we have several comments 
which are set forth in the enclosure hereto. 

Please refer any questions to Barbara Marshall at (202) 566-8715. 



Enclosure 
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ENCLOSURE 


COMMENTS REGARDING FAR CASE 91-13 

X. far Part 6. 302-1 (c) states that contracts awarded using this 
authority shall be supported by the written justifications and 
approvals described in FAR 6.303 and 6.304. FAR 5.202(a)(5) 
states the Contracting Officer need not submit the notice 
required by 5.201 when the contract action is for utility 
services other than telecommunications services and only one 
source is available. It is recommended that when it is common 
knowledge that the utility service is provided by only one source 
wit in a state, that the Contracting Officer prepare a 
determination and finding to justify the exception to synopsizing 
for the file, and exempt the requirement from the formal sole 
source justification requirement. 

2. Section 41.003(b) has delegated authority to DOD and DOE to 
enter into utility service contracts for periods not exceeding 
ten years. If other agencies have a requirement for a contract 
exceeding one year they must get a delegation of authority from 
GSA. Was the intent to give agencies blanket authority to 
contract for periods of one year and less? 

3. The concept of a delegated agency is a bit confusing, when 
read in the context of awards for utility services. It would 
appear that the difference between a delegated agency and a non- 
delegated agency lies in the amount of oversight provided by GSA 
during the actual award process. For instance, 41.004-3 (c) 
states that non-delegated agencies, unless performing their own 
review, must obtain GSA review and approval prior to award. 

Thus, it appears the delegation provides independence from GSA 
involvement during the acquisition process (although GSA will 
conduct periodic overall reviews) unless a bilateral contract 
cannot be used. If this interpretation is correct, this GSA 
delegation appears to differ from other types of GSA delegations, 
ie., those under the Brooks Act, in which the delegation provides 
the procurement authority to acquire the service or supply. In 
the case of utilities, it appears the delegation does not provide 
procurement authority, but rather removes GSA from oversight of 
the instant acquisition. Perhaps this area could be clarified. 

4. Section 41.003(a)(3) cites various statutory authorities, 
including 42 U.S.C. 2204 regarding the authority provided to DOE 
to enter into new contracts for electric services for periods not 
exceeding 25 years for certain installations. It would appear 
that this authority takes precedence over that provided in 
paragraph (b) of this section which provides a ten year authority 
to DOE. Pejrhaps this area should be clarified. 

5. Section 41.004-2 (a) requires a market survey. What is the 
purpose of this if it is known that only one utility company can 
provide the service? 
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6. Section 41.004-2 (c) requires agencies to submit a copy of the 
letter of refusal, statements of the reason for the refusal, and 
the record of negotiations to GSA prior to acquiring utility 
services without executing a contract. The section does not 
require GSA to approve the action, .rather it requires the agency 
to notify. Given this intent, why can't the notification be 
given to GSA after execution of an agreement? 

7. Section 41. 004-2 (c) further states that after notifying GSA, 
the agency may proceed with the acquistion and pay for the 
utility service by issuing a purchase order or by ordering the 
utility service and paying for it upon the presentation of an 
invoice. Most accounting office payment systems will not pay 
invoices unless they are properly completed with a contract or 
order number. In addition. Contracting Officers should not order 
services unless the ordering document includes the mechanism for 
payment, ie., where the invoice should be submitted, 
appropriation codes, useage/consumption, etc. Most agencies 
currently order utility services using some acceptable method. 

We recommend that you include in the regulations payment 
procedures such as forms to use, etc., which will be acceptable 
to most accounting offices* 

8. Section 41.004-2(e) states if an agency cannot get the 
contractor to execute a contract , the determinations made and 
actions taken are only good for one year. It further adds that 
the agency must take action to execute a bilateral written 
agreement prior to the expiration of the one year period. What 
does this mean and what happens if this action is unsuccessful? 

If still unsuccessful after the one year period expires, does the 
agency have to do another market survey and another solicitation? 
To annually issue a solicitation requesting a proposal from 
utility companies who have repeatedly refused to sign formal 
contracts seems unduly burdensome. If the concern is with buying 
utilities without an executed bilateral agreement, the 
Contracting Officer could be required to make an annual 
determination on the possiblity of getting the contractor to 
execute a bilateral agreement. If nothing has changed since the 
agreement was entered. into or the last determination made, the 
Contracting Officer should document the file accordingly and 
continue with the agreement. If the Contracting Officer has 
reason to believe the contractor will now sign a bilateral 
contract, one should be prepared for signature; however, new 
solicitations and market surveys should not be required. The 
determination of the Contracting Officer could be done 
concurrently with the required annual review. 
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9. Clause 52.241-4, "Contractor's Facilities", paragraph (d) 
should be written to give the Government' the option of 
negotiating to purchase the facilities rather having no option 
other than requiring the contractor to restore the premises to 
their original condition. Fifth line of paragraph (d) , "revoke" 
should be changed to "invokes". 

10. Clause 52.241-7, paragraph (d) , first line should be changed 
to "Any changes to agreed rates, terms or conditions...". 
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General Services Administration 
Office of Acquisition Policy 
Washington, DC 20405 




August 16, 1991 


MEMORANDUM FOR ALBERT A. VICCHIOLLA 
DIRECTOR 

OFFICE OF FEDERAL ACQUISITION POLICY (VR) 



SUBJECT: Federal Acquisition Regulation (FAR) 

Acquisition of Utility Services (FAR case 91-13) 


The General Services Administration (GSA) supports your efforts 
to rewrite the FAR coverage dealing with the acquisition of 
utility service. The proposed new Part 41 represents a major 
improvement over the current coverage. GSA does, however, have a 
number of comments and recommendations for revision which we 
believe, if adopted, will improve the final product. Our 
comments and recommendations are attached for your consideration. 

If you have any questions regarding GSA' s comments, please 
contact me on 501-1224. 

Attachment 
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1. FAR 15.812-2 —Capitalize “P" in "Part 41." 

2. FAR 41.001 — In the definition of "Authorization," 
change "that areawide contract" to "an areawide contract." 

The definition of "Connection charge" should be revised to 
make it clear that the charges are in addition to the 
charges for monthly service. If the supplier's monthly 
service rates include the cost of connecting facilities, a 
connection charge would not be appropriate. GSA recommends 
the definition be revised to read "Connection charge means 
and amount charged the Federal Government by the utility 
supplier, in addition to charges for monthly service, for 
special facilities on either one or both sides of a 
Government delivery point that are required to make 
connections with existing supplier facilities. The special 
facilities are installed, owned, operated, and maintained by 
the utility supplier. Connection charges may be made if the 
supplier's monthly service rates exclude the costs of these 
facilities (see Termination liablity)." 

In the definition of " Federal Power and Water Marketing 
Agency, " change "supply services to customers" to "supplies 
to customers." 

Revise the definition of "Franchise service territory" to 
shorten and clarify. Suggest revising to read as follows: 
"Franchise service territory means a defined geographical* 
area that a utility supplier has been granted the right to 
serve. " 

In the definition of "Intervention," add the word 
"executive" between "Federal" and "agencies." GSA's 
intervention authority, aijd therefore the authority of 
agencies acting under delegations from GSA, is limited to 
representation of Federal executive agencies. 

Delete the words "or delivery points" from the definition of 
"Multiple service locations." A delivery point is consider 
to be the point at which a meter is located at a service 
location. By contrast, a service location is the geographic 
location at which service is received. Several different 
delivery points may be designated at a single service 
location. The portions of the proposed regulation that 
refer to "Multiple service locations" (FAR 41.007(g) and 
52.241-10) refer to different service locations throughout a 
supplier's service territory rather than delivery points. 

Delete the words "delivery point (s)" from the definition of 
"separate contract" and substitute "service location (s ). " 
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Also# suggest that consideration be given to adding "between 
a Government entity and a supplier" after "contract" and 
before the parenthesis. 


Other customers may utilize connecting facilities. 

Therefore, in order to make it clear that the Government is 
only liable for its proportionate share of the unrecovered 
connecting costs GSA recommends the definition of 
"Termination liability" be revised to read "Termination 
liability . . . supplier its proportionate share of any 
unrecovered net cost of supplier provided connecting 
facilities in the ... terminates a service contract. A 
termination liability may be in conjunction with, or in lieu 
of, a connection charge (see connection charge)." 


The definition of "Utility service" should be amended to 
make it clear that natural gas purchased as a commodity at 
the wellhead is not a utility service subject to Part 41. 
GSA recommends the insertion of a parethetical statement 
after "gas." The statement should read "(except when 
provided as a commodity at the wellhead)." 



The text of the regulation uses the term "unpublished rate" 
but the term is not defined. GSA recommends the addition of 
a definition to add clarity to the regulation. Suggest the 
following definition be added "Unpublished rate means a 


rate or tariff not contained in a utility supplier's 
generally available list of published tariffs. A supplier's 
unpublished rates may only be available upon specific 
request concerning the availability of such rates." 


3. FAR 41.002 — Recommend that paragraph (a) be revised 
to delete "including connection charges and termination 
liabilities." and substitute "including service connection." 
The current text suggests that connection charges and 
termination liabilities are services provided by the 
utility. 


Recommend that paragraph (b)(1) be revised to refer to 
Subpart 17.5 instead of FAR 41.004-6. FAR 41.004-6 is 
unnecessary and can be deleted completely. The reader 
should be refered directly to FAR 17.5 instead of to 
41.004-6 which simply refers the reader back to FAR 17.5. 



Paragraph (b)(7) is not clear and its accuracy is 
questioned. First, the definition of a shared-savings 
project does not appear to be complete or to accurately 
describe what is contemplated by the statute. GSA 
recommends it be revised to read "shared— savings project 
means a project in which in which the Federal Government and 
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a private contractor agree and enter into a contract which 
provides that the private contractor will finance and 
perform energy conservation or load management activities at 
a Federal facility in return for a share of resulting 
savings to the Government. " Second, the reference to "any 
energy savings or purchased utility services directly 
resulting from implementation of such measures" is not 
clear. GSA suggests you clearly state that contracts for 
utility service entered into by Federal agencies to service 
locations where shared-energy savings projects have been 
implemented may be entered into using the procedures in Part 
41. Finally, the reference to 25 years should be deleted. 

As written it is more confusing than helpful. Contracts for 
shared-energy savings projects may be entered into for up to 
25 years. The term of the contracts for such projects has 
nothing to do with the term of utility service contracts 
that may be entered into to acquire utility service for 
locations that have implemented shared-energy savings 
projects. 



4. FAR 41.003 — Agencies other than GSA, DOD, and DOE have 
authority to contract for utility service subject to annual 
appropriation limitations. For completeness and clarify the 
authority of other agencies should be mentioned. 


GSA recommends that the last two sentences of paragraph 
(a)(1) be revised to read "This authority encompasses 
related functions such as contracting for utility services 
for periods not to exceed 10 years, managing public utility 
services, and representing the Federal executive agencies in 
public utility proceedings before Federal and state 
regulatory bodies." 


Paragraph (b) should be revised to refer to "connection 
services" not "connection charges." Contracts are entered 
into for services not charges. Suggest rewording to read 
"GSA has delegated its authority to enter into contracts for 
utility services (including service connections) for periods 
. . . and for connection services only to the Department of 
Veterans Affairs." 


5. FAR 41.004-1 — The reference to 41.004-6 in paragraph 
(d)(3) (ii) should be deleted. As noted earlier, FAR 
41.004-6 is not needed and only serves to take the reader to 
41.004-6 for the purpose of being referred back to FAR 17.5. 



GSA recommends that paragraph (e) be revised to (1) 
eliminate the double negative, and (2) delete reference to 
"market survey" because the use of the term is inconsistent 
with FAR 7.101. Suggest the paragraph be revised to read 
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“(e) Prior to... with the advice of legal counsel, through 
discussions with available suppliers and other appropriate 
means, that such competition is consistent with state ~ aw 
and regulations, state territorial agreements, and state 
utility commission rulings that govern the provision of 
electric service. Proposals from ... in a manner consistent 

with. . . " 


6. FAR 41.004-2 — Capitalize "P" in "Part" in paragraph 
(a) for consistency with the rest of the FAR. 


Suggest paragraph (b) be revised to read As part of 
procurement process, the contracting officer shall consider, 
in addition to alternative competitive sources, use of the 
following methods:" The reference to market survey seems 
inappropriate in light of the items listed. 


Paragraph (b)(3) should be revised to delete reference to 
41.004-6 and substitute FAR 17.5. As noted earlier, FAR 
41.004-6 is not needed and should be deleted. 


Pargraph (c) should be amended to delete the reference to a 
"corporate officer" and substitute a “responsible official . 
Not all utilities are corporations. 


Paragraph (c)(1) should be deleted in its entirety. 
Instructing contracting personnel to issue a purchase order 
in accordance with 13.5 creates more questions and problems 
than it solves* A purchase order is an offer by the 
Government and becomes a binding contract as soon as the 
supplier acknowledges receipt of the order or provides the 
service. Trying to use a purchase order, which becomes a 
contract as soon as the utility supplies service, m 
situations where a utility has expressly refused to accept a 
Government contract with the same terms and conditions that 
are on the back of the purchase order is questionable and 
confusing to contracting personnel. Secondly, limiting its 
use to the small purchase limitation means it is of little 
utility anyway. Paragraph (c)(2) should be revised to 
delete “formal contract" and substitute "written contract 
and to delete the reference to issuance of a purchase order. 


Paragraph (d) should be revised to read “When obtaining 
service without a written contract, the contracting officer 
shall -establish a utility history file. This utility 
history file shall contain, in addition to applicable 
documents described in 4.803, the followings 
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Reference in paragraph (d)(2) to "a corporate officer" 
should be replaced with a reference to "a responsible 
official" for the reason stated earlier. 

Paragraph (d)(4) should be amended to refer to both 
connection charges and termination liabilities. Suggest it 
be revised to read "Historical record of . . . connection 
charges and/or termination liabilities." 

GSA recommends that paragraph (e) be revised to delete the 
reference to "one year" and substitute "three years". 

Efforts by a contracting officer to obtain a bilaterally 
executed contract so soon after a definite and final refusal 
by the utility, if one is given, are unlikely to be 
successful. Use of contracting officers time for such an 
effort is not considered to be efficient. A three year 
period allows time for a change in supplier attitudes and is 
more likely to result in a successful agreement. 

7. FAR 41.004t 3 — Suggest that paragraph (a) be revised 

to read ”... provide technical and acquisition assistance, 
including pre-award reviews (see 41.005), and will arrange 
..." Also, delete the parenthetical statement at the end of 
the paragraph and add a parentheses to the last sentence 
just before the period. 

Delete the phrase "or annual review" from paragarph (c)(1) 
because its use is out of context and not relevant. The 
paragraph is discussing contracting for utility services and 
review of prospective contract documents. 

GSA recommends that paragraph (e) be revised to read "(e) 
Agency requests for review and approval, as described in 
paragraph (c) of this subsection, shall only apply to 
contracts considered by the requesting agency to be ready 
for award. Such requests shall contain the information 
required by 41.005 and shall be forwarded to GSA as early as 
possible, but not later than 20 calendar days prior to the 
date new services are to commence or expiration of an 
existing contract. If GSA does not respond to the 
requesting agency within 20 working days after it receives a 
proposed utility service contract for review and approval 
(or within a lesser period if agreed upon), the requesting 
agency may execute the contract without GSA approval." This 
change is recommended to make it clear that the 20 day 
deadline applies only to contract actions that are ready for 
award. If a contract action is incomplete and forwarded for 
GSA review, GSA's role is considered an "assistance" action 
as described in 41.004-3 (f). 
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8. FAR 41.004—4 — Paragraph (b) should be revised to make 
it clear that both the supplier and the Government need to 
sign the authorization form. Suggest the paragraph be 
revised to read "... Upon bilateral execution of an 
authorization by the contracting officer and the utility 
service supplier, the supplier is required to furnish the 
services specified therein, without..." 

The language contained in an areawide contract specifies use 
of an Authorization Form as the ordering document without 
mention of the need for a SF-26. FAR 41.001 further defines 
an Authorization Form as the document used to order service 
under an areawide contract without mention of the need for 
any other forms. Accordingly, GSA recommends deletion of 
the requirement for a SF-26 in paragraph (c). The use of 
the SF 26 would result in a duplication of effort because 
all relevant entries on the SF 26 are also required on the 
Authorization Form. GSA has successfully used the 
Authorization Form when ordering service from an areawide 
contract for years and sees no purpose to be served by 
adding a requirement for the SF-26. GSA suggests that 
paragraph (c) be revised to read "the bilaterally executed 
authorization under an areawide contract shall include as 
attachments any supplemental agreements between the ordering 
agency and the contractor on connection charges, special 
facilities, or service arrangements." 

Based on the preceding comment paragraph (d) should also be 
revised to delete reference to the SF 26. 

9. FAR 41.004-5 -- Recommend paragraph (a) be revised to - 
(1) eliminate reference to 41.004-6 consistent with 
preceding comments, (2) recognize that a supplier may refuse 
a tendered contract, (3) add a reference to 41.004-2 since 
it specifies requirements not explicitly contained in the 
other references listed, and (4) omit the reference to 

41. 004- 3 (d) because it relates to requests for pre-award 
review authority, not contracting requirements. Suggest the 
paragraph be revised to read as follows: "... in the absence 
of ... or interagency agreement (see 17.5 for information on 
use of interagency agreements), agencies shall acquire 
utility services by separate contract, unless the supplier 
refuses, subject to their contracting authority (see 
41.003), and the requirements and limitations of 41.004-1, 

41.004- 2, 41. 004-3 (c) and 41.008." 

Revise paragraph (b) to delete the phrase "Subject to the 
procedures contained in 41.004-2," because is not a help to 
the reader. The referenced section deals with documentation 
not procedures. 
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Paragraph (b)(4) should be revised to refer to 
"subparagaraph" and "subsection" instead of "paragraph" and 
"section" in order to conform with FAR 1.104-2. 

Paragraph (c) should refer to "41.005" instead of just 
paragraph (b). Also, the order of the FAR cites should be 
reversed to put them in the order that they appear in the 
regulation. 

10. FAR 41.004-6 — For the reasons previously stated, this 
section should be deleted in its entirety. 

11. FAR 41.005 — Recommend that paragraph (a) be amended 
(1) to add a parenthetical reference to 41.004-3 (c) after 
"required", (2) to delete of the phrase "sufficiently in 
advance of award to permit a complete review." because FAR 
41. 004-3 (e) which is referenced spells out the specific 
timeframes, and (3) to delete the reference to "assistance" 
in the second sentence because the section deals with 
pre-contract reviews not contracting assistance. 

Delete language concerning connection charges from paragraph 
(b)(2) because ir is repetitious of 41.005(b) (7) (i) and 
therefore unnecessary. 

Revise subparagraph (b)(7)(i) to add a reference to tariff 
provisions or written policy of the supplier. Recommend 
revising to read "Proposed refundable ...and its rationale 
for the charge including applicable tariff provisions or 
written policy of the supplier;" 

6SA recommends that subparagraph (b)(7) (ii) be eliminated 
and that language be included in the contract to the effect 
that a connection charge to the Government shall not exceed 
charges to other customers for similar connection services. 
As written, this section of the regulation probably 
constitutes an information collection subject to 0MB 
approval under the Paperwork Reduction Act. Such a course 
of action would be consistent with the treatment of other 
supplier charges. 

Delete the phrase "or suppliers” from the first sentence of 
paragraph (c). Also, recommend that subparagraph (c)(5) be 
revised to read "For electric service contracts, a statement 
noting whether transformers and other system components, on 
either side of the delivery point, are owned ..." 

Recommend that paragraph (d) be revised to read "Agencies 
receiving GSA delegations of contracting or pre-award review 
authority shall establish appropriate pre-award review 
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procedures for contracts that exceed the dollar thresholds 
specified in 41 .004-3(c) (1) and (2)." 

12. PAR 41.006-1 ~ GSA recommends that paragraph (b) be 
revised for clarify and to explain the purpose of monthly 
and annual reviews. Revise to read "Agencies shall review 
(a) on a monthly basis, utility service invoices, and (b) on 
an annual basis, each contract or authorization for service 
in amounts that exceed the small purchase limitation. The 
purpose of the monthly review is verification that invoiced 
services were received. The purposes of annual reviews are 
to ensure that the utility supplier is furnishing the 
services to each facility under the utility’s ...competitive 

resolicitations If a change in rate schedule is 

appropriate, ... to begin billing under the lowest cost rate 
schedule immediately. The change to the new schedule shall 
be documented by the contracting officer by execution of a 
new authorization if services are procured under an areawide 
contract or by executing a contract modification if services 
are procured \inder a separate contract. A copy of the new 
authorization or modification shall be forwarded to the 
agency’s office that is responsible for verifying bill 
amounts/ 

13. FAR 41.006-2 -- Paragraph (a) should be revised to 
recognize the fact that proposals for change may come from 
other than the supplier. Suggest it be changed to read 
"When a change is proposed to rates or terms and conditions 


Paragraph (b) should be similarly changed to recognize 
proposals for change may come from other than the supplier. 
Suggest it be changed to read "When a change is proposed in 
rates or terms ...the matter shall be referred to GSA at the 
address provided in 41.004-3(b). The. . .request from GSA a 
delegation of authority to intervene on ..." 

Paragraph (c) should be revised to (1) recognize that rate 
changes may result from other than a supplier's request, (2) 
recognize that contract language may automatically 
incorporate a rate change without a contract modification, 
(3) recognize that a contract may not exist, (4) direct 
copies of the rate change to the agency office responsible 
for certifying invoices for payment (normally not the paying 
office), and (5) eliminate an unnecessary reference to 
41.006-1. Suggest it be amended to read "If a regulatory 
body approves a rate change, ... any rate change shall 
automatically be made a part of the contract (if any), 
without contract modification. ...to avoid late payment 
provisions. A copy of the approved rate change shall be 
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sent to the agency's office responsible for certifying that 
services have been received and the accuracy of the amount 
of invoices." 

Paragraph (d) should be revised to (1) recognize that a . 
contract may not exist, and (2) direct copies of the 
contract modification to the agency office repons ible for 
certifying receipt of services and the accuracy of the 
amount of invoices. Suggest it be amended to *•»?•••< * ny 
rate change shall be made a part of the contract (if any), 
by contract modification. A copy of the contract 
modification or notice of rate change shall be sent to the 
agency office responsible for certifying that services hav 
been received and the accuracy of the amount of the 
invoice." 

14. FAR 41.007 — Recommend paragraph (a) be revised to 
read " Because ... from area to area, differences may exist 
in the terms ...of the prescribed clauses ... 

Suggest that "a" be inserted before "regulatory body" in 
paragraph (e). 

In order to note that a termination liability may be in 
conjunction with or in lieu of a connection charge, and to 
clarify what facilities are referenced, GSA recommends that 
paragraph (f) be revised to read "The contracting officer 
... in conjunction with or in lieu of a connection charge 
upon completion of the connecting facilities. 

15. FAR 41.008 — Consideration should be given to creating 
a new form specifically designed for acquiring utility 
services instead of mandating the SF-33. If a new form is 
not created more flexibility should be provided to use other 
contracting forms e.g. SF— 26 or SF-1447. 

16. FAR 52.241-2 — Paragraph (a) of the clause should be 
revised to make it clear that the contract does not bind the 
Government to regulatory body approved tariff (s), rules, or 
regulations that are contrary to Federal law. The . last 
sentence of paragraph (d) should also be revised to provide 
for prorating the monthly charge if the service begins or 
ends during the month. 

17. FAR 52.241-3 — A "class of service" such as "commercial 
class may have more than one rate schedule for which 
commercial customers may qualify dependent upon specific 
service requirements and load characteristics. Since the rate 
schedule within a class is the determining factor for cost, 
the rate schedule instead of the class of service should be 
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the focus of the clause. Accordingly, GSA recommends (1) the 
clause be retitled as "Change in Available Rate Schedules or 
in Service Requirements", (2) that paragraph (a) of the clause 
be revised to read "In the event of a change in available rate 
schedules or in Government requirements and load 
characteristics, the service received shall be provided under 
the Contractor's lowest cost rate schedule applicable to such 
service.", and (3) that paragraph (b) of the clause be 
modified to insert the word "governing" before "regulatory 
body" to make it clear which regulatory body is being 
referenced. 

18. FAR 52.241-4 — Paragraph (a) of the clause should be 

revised to recognize that the governing regulatory body may 
specify the conditions under which contractor failities are 
provided ant the method of cost recovery, and "point of 
delivery" should be changed to "point(s) of delivery." 

Paragraph (b) of the clause should also be revised to (1) 
correct the typographical error in the first sentence by 
changing "thi" to "this", (2) recognize the influence of the 
governing regulatory body on supplier responsibilities, (3) 
modify the phrase "assumed by the Contractor" to read "the 
obligation of the Contractor." for consistency with FAR 
52.241-8(b), and to clearly state the Contractor's 
responsibility for "repair". 

Paragraph (c) should be revised to recognize that security 
considerations which do not rise to the level of "national 
security" may result in restrictions on access. Suggest the 
language be modified to read "...considered necessary for 
security reasons." 

The first sentence of paragraph (d) of the clause should be 
revised to read "(d) Consistent with rules established by the 
governing regulatory body, such facilities shall be restored 
as near as practicable to the original condition, ordinary 
wear excepted, within a reasonable time after termination of 
this contract or discontinuance of service to the Government." 

GSA also recommends that addition of an additional paragraph 
to recognize the respective liabilities of the Government and 
the contractor. Suggest a paragraph that reads as follows be 
added "(e) The Government Shall in no event be liable or 
responsible for damage to any person or property directly 
occasioned through the Contractor's use or operation of its 
facilities, or through other actions of the Contractor; 
provided, however, that the Contractor shall not be liable or 
responsible for the actions of the Government, its employees, 
or agents." 
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19. FAR 52.241-5 — Paragraph (a)(1) should be revised to 

(1) recognize the influence of a governing regulatory body on 
metering and meter reading requirements, (2) correct the 
typographical error ("jto"), (3) add meter repair as a 
contractor responsibility, and (4) change "at the service 
location" to " at a service location." 

Paragraph (a)(2) should be revised to clarify what is being 
prorated. If the cost to be prorated are associated with 
minimum monthly charges or other fixed amounts based on a 
fixed billing period of "x" days, the clause should clearly 
state same. 

Modify the second sentence of paragraph (b)(1) to change "will 
have" to "has". 

Modify the first sentence of paragraph (d)(1) to refer to 
"each" service location instead of "the" service location. 
There may be more than one location. The language should also 
be revised to, reflect the influence of the governing 
regulatory body on billing adjustments. If you are only 
paying for metered service it may not be necessary to make an 
adjustment. Doesn't this only relate to situations where 
there is a minimun monthly charge. 

Modify the last sentence of paragraph (d)(2) to insert the 
word "billing" before "period." 

20. FAR 52.241-6 — GSA recommends that paragraph (b) of the 
clause be revised to (1) eliminate unnecessary reference to 
“published and unpublished rate schedules, " (2) eliminate 
unnecessary use of the word "currently", i.e., "throughout the 
life of this contract" is sufficient, (3)make clear that the 
"cost" associated with service under alternative rate 
schedules is the point of focus, and (4) eliminate unnecessary 
reference to the "same class", i.e., the point of focus is 
"similar service requirements." Suggest the paragraph be 
revised to read " The Contractor hereby represents and 
warrants that throughout the life of this contract the rate 
Schedule (s) under which the Government is billed is the lowest 
cost schedule (s) available to any other customer of the 
Contractor with similar service conditions, requirements, and 
load characteristics." 

GSA also suggests that paragraph (d) be deleted as 
unnecessary. By other terms of the contract the Government 
has already agreed to rates approved by the governing 
regulatory body. If it is retained the word "approved" needs 
to be inserted before "by the regulatory body." 
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21. FAR 52.241-7 —Paragraph (a) needs to be reviewed. In 
some cases "change" is used and in other cases the plural 
"changes" is used. 

Paragraph (d) should be revised to read as follows for clarity 
"Changes to rates or terms and conditions of service upon 
which both parties agree shall be..." 

22. FAR 52.241-8 — The proposed clause contains three 
provisions that pertain to Contractor connecting facilities 
which# in part, are (1) duplicative of each other, (2) 
contrary to some regulatory body rules, and (3) contradictory 
of each other. All three portion of the clause should be 
combined or be revised so that the clause is internally 
consistent. The clause should recognize that regulatory body 
rules/tariffs may specify customer and supplier 
responsibilities associated with connection service, that 
termination liability may be in lieu or or in conjunction with 
a connection charge, that the Government is not bound by 
regulatory body rules/tariffs that are contrary to Federal 
law, a crediting agreement may be precluded by regulatory body 
rules, the Government's responsibility for connection service 
costs may depend on current and potential usage of the 
connecting facilities by customers other than the Government, 
the cost of connecting facilities may be included in base 
rates, that some financially weak suppliers may be unable to 
provide connection service if salvage value is netted from the 
amount due from the Government, the factors on which a 
termination liability shall be based, the cost of connecting 
facilities may be passed on th the Government in the form of a 
facilities charge indicated on a separate line of the monthly 
bill, the contracting officer should be left some room for 
negotiation, and that other acceptable forms of connection 
charge payments are a lump sum payment at the time of 
construction/installation completion, progress payments during 
construction/installation, and advance payments (if approved 
in accordance with Part 32 of the FAR) prior to initiation of 
construction installation. 

23. FAR 52.241-10 — The prescription for this clause should 
be revised so that the clause is not required for areawide 
contracts or the clause should be revised to recognize the use 
of "authorizations" as a means of ordering service under an 
areawide contract. 

Also, paragraph (b) of the clause should be amended to refer 
to "Any" minimum monthly charge instead of "the" minimum 
monthly charge. There may not be a minimum charge. 



General Services Administration 
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MEMORANDUM FOR CHAIRMAN, CIVILIAN AGENCY 
ACQUISITION COUNCIL 


ATTN: 


FROM: 


EDWARD LOEB 
PROCUREMENT ANALYST 

BEVERLY FAYSON 
FAR SECRETARIAT'^ 


SUBJECT : 


Transmittal of Public Comments 


Attached are public comments on the subject FAR case received. 


FAR 

Case 

CAAC 

Case 

DARC 

Case 

Subject 

FR Cite 

Closing 

Date 

91-13 

88-76 

90-471 

Acquisition of 
Utility Services 

56 FR 23982; 
May 24, 1991 

7/23/91 


We recommend: 


_ That the DARC analyze public comments, draft final rule 
language, and provide it to the CAAC for review and 
consideration; or that DARC task one of its committees to 
analyze public comments and to submit a committee report, 
including final rule language, for review and 
consideration by both Councils . 

X That the CAAC or the FAR Staff analyze public comments, 
draft final rule language, and provide it to DoD for 
review and consideration; or that the CAAC task one of its 
committees to analyze public comments and to submit a 
committee report, including final rule language, for 
review and consideration by both Councils. 

— That the Councils agree on final rule language without 
further deliberation. 

* 

Enclosures 

cc: Director, Defense Acquisition Regulations Council 


^eaerai Recycling Program 



mted or, Recycled Pacer 


Due: 7/23/91 


FAR Case 91-13 Comments 

CAAC Case 88-76, DAR Case 90-471 

Analyst : Edward Loeb 

Subject: Acquisition of Utility Services 

To: CAA Council 

Date: 8/5/91 


Response Date Date of 


Number 

Received 

Letter 

Commenter 

Comments 

91-13-1 

6/25/91 

6/19/91 

CIA 

91-20-2 

91-13-2 

6/25/91 

6/21/91 

USIA 

91-9-5 

91-11-4 

90- 67-4 

91- 17-4 
91-18-4 
91-20-3 

91-13-3 

6/26/91 

6/25/91 

American Defense 
Preparedness Assoc. 


91-13-4 

6/26/91 

6/21/91 

Railroad Retirement 
Board 

91-20-6 

91-13-5 

7/1/91 

6/26/91 

Gulf Gas Utilities Co. 


91-13-6 

7/5/91 

7/2/91 

HUD 


91-13-7 

7/17/91 

7/15/91 

Kiamichi Elec. 
Corp., Inc. 


91-13-8 

7/18/91 

7/15/91 

North Western 
Elec. 


91-13-9 

7/18/91 

7/15/91 

Benton Rural 
Elec. Assoc. 


91-13-10 

7/18/91 

7/15/91 

DOT/Sec'y 

* 


91-13-11 

7/18/91 

7/15/91 

Salt River Rural 
Elec. Coop., Corp. 



Due: 7/23/91 


FAR Case 91-13 Comments 

CAAC Case 88-76, DAR Case 90-471 

Analyst : Edward Loeb 

Subject: Acquisition of Utility Services 

To: CAA Council 

Date: 8/5/91 


Response 

Number 

Date 

Received 

Date of 
Letter 

Commenter 

Other 

Commei 

91-13-12 

7/18/91 

7/15/91 

Grant -Lafayette 
Elec. 


91-13-13 

7/18/91 

7/16/91 

Southeastern Illinois 
Elec. Coop., Inc. 


91-13-14 

7/18/91 

7/15/91 

Sac Osage Elec. 
Coop., Inc. 


91-13-15 

7/18/91 

7/15/91 

So. Ky. Rural Elec. 


91-13-16 

7/18/91 

7/16/91 

Southside Elec. Coop. 


91-13-17 

7/19/91 

7/18/91 

Centerior Energy 


91-13-18 

7/22/91 

7/15/91 

Tri-County Elec . 
Membership Corp. 


91-13-19 

7/22/91 

7/15/91 

Mountain View 
Elec. Assoc., Inc. 


91-13-20 

7/22/91 

7/15/91 

Cavalier Rural Elec. 
Coop., Inc. 


91-13-21 

7/22/91 

7/15/91 

Highline Elec. Assoc. 


91-13-22 

7/22/91 

7/15/91 

The Midwest Elec. 
Membership Corp. 


91-13-23 

7/22/91 

7/16/91 

Alaska Rural Elec. Coop. 

ASSOC . 

91-13-24 

7/22/91 

7/16/91 

Rural Elec. Coop. 


91-13-25 

7/22/91 

7/16/91 

Pee Dee Elec. 
Membership Corp. 


91-13-26 

7/22/91 

7/16/91 

Buffalo Elec. Coop. 
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FAR Case 91-13 Comments Due: 7/23/91 

CAAC Case 88-76, DAR Case 90-471 
Analyst: Edward Loeb 

Subject: Acquisition of Utility Services 

To: CAA Council 


Date: 8/5/91 


Response 

Numbex 

Date 

Received 

Date of 
Letter 

Other 

Comment er Comments 

91-13-27 

7/22/91 

7/16/91 

Northwest Kansas Elec. 
Coop. Assoc., Inc. 

91-13-28 

7/22/91 

7/16/91 

Alfalfa Elec. 
Coop., Inc. 

91-13-29 

7/22/91 

7/16/91 

Cherryland Elec. Coop. 

91-13-30 

7/22/91 

7/16/91 

Douglas Elec. Coop. 

91-13-31 

7/22/91 

7/16/91 

DOD/Army 

91-13-32 

7/22/91 

7/16/91 

DOJ/JMD 

91-13-33 

7/22/91 

7/16/91 

Delaware Elec. 
Coop . Inc . 

91-13-34 

7/22/91 

7/16/91 

P.K.M. Elec. 
Coop., Inc. 

91-13-35 

7/22/91 

7/16/91 

Sulphur Springs Valley 
Elec . Coop . , Inc . 

91-13-36 

7/22/91 

7/17/91 

Renville Sibley Coop. 
Power Assoc. 

91-13-37 

7/22/91 

7/17/91 

McLean Elec. Co-op., Inc. 

91-13-38 

7/22/91 

7/17/91 

Continental Divide Elec. 
Coop., Inc. 

91-13-39 

7/22/91 

7/17/91 

Central Rural Elec. Coop. 

91-13-40 

7/22/91 

7/17/91 

Tri -County Elec . Coop . 
Filmore-Houston-Winona 

91-13-41 

7/22/91 

undated 

Valley Rural Elec. Co-op. 
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Due: 7/23/91 


FAR Case 91-13 Comments 
CAAC Case 88-76/ DAR Case 90-471 
Analyst : Edward Loeb 

Subject: Acquisition of Utility Services 

To: CAA Council 

Date: 8/5/91 

Response Date Date of Other 

Number Received Letter Comment er Comments 


91-13-42 

7/22/91 

7/11/91 

Carroll Elec. Coop. Corp. 

91-13-43 

7/22/91 

7/15/91 

Butte Elec. Coop., Inc. 

91-13-44 

7/22/91 

7/16/91 

Wild Rice Elec. Coop., Inc. 

91-13-45 

7/22/91 

7/16/91 

DoD/IG 

91-13-46 

7/22/91 

7/16/91 

Clinton County 
Elec. Coop., Inc. 

91-13-47 

7/22/91 

7/16/91 

South Central 

Arkansas Elec. Coop., Inc. 

91-13-48 

7/22/91 

7/16/91 

The Caney Valley 

Elec. Coop., Assoc., Inc. 

91-13-49 

7/22/91 

7/16/91 

East Central Oklahoma 
Elec. Coop. , Inc. 

91-13-50 

7/22/91 

7/16/91 

Lyntegar Elec. Coop., Inc. 

91-13-51 

7/22/91 

7/16/91 

Edgecombe-Martin County 
Elec. Membership Corp. 

91-13-52 

7/22/91 

7/17/91 

Red Lake Elec. Coop., Inc. 

91-13-53 

7/22/91 

7/17/91 

Sheyenne Valley 
Elec. Coop., Inc. 

91-13-54 

7/22/91 

7/17/91 

HD Elec. Coop., Inc 

91-13-55 

7/22/91 

7/17/91 

New Mexicp Elec. Coops. 

91-13-56 

7/22/91 

7/17/91 

Sangre De Cristo 
Elec. Assoc., Inc. 

91-13-57 

7/22/91 

7/17/91 

Orcas Power & Light Co. 
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7/23/91 


FAR Case 91-13 Comments 

CAAC Case 88-76, DAR Case 90-471 

Analyst: Edward Loeb 

Subject: Acquisition of Utility Services 

To: CAA Council 

Date: 8/5/91 


Response 

Number 


Date Date of 
Received Lett fix 


Comment er 


Due : 


Other 

Comments 


91-13-58 

7/22/91 

7/17/91 

91-13-59 

7/22/91 

7/17/91 

91-13-60 

7/22/91 

7/17/91 

91-13-61 

7/22/91 

7/17/91 

91-13-62 

7/22/91 

7/17/91 

91-13-63 

7/22/91 

7/17/91 

91-13-64 

7/22/91 

7/17/91 

91-13-65 

7/22/91 

7/17/91 

91-13-66 

7/22/91 

7/17/91 

91-13-67 

7/22/91 

7/17/91 

91-13-68 

7/22/91 

7/17/91 

91-13-69 

7/22/91 

7/17/91 

91-13-70 

7/22/91 

7/17/91 

91-13-71 

7/22/91 

7/17/91 

91-13-72 

7/22/91 

7/17/91 

91-12-73 

7/22/91 

7/17/91 


Corn Belt Elec. 

Coop., Inc. 

Y-W Elec. Assoc., Inc. 

Crawford Elec. Coop., Inc. 

Southwest Elec. Coop. 

Harmon Elec. Assoc., Inc. 

Moreau-Grand Elec. 

Coop., Inc. 

Hunt-Collin Elec. 

Coop . , Inc . 

Kandiyohi Co-op. 

Elec. Power Assoc. 

Inland Power & Light Co. 

Clay Elec. Coop., Inc. 

Tenn. Elec. Coop., Inc. 

Intercounty Elec. Coop. Assoc. 

Western Montana Elec. 

Generating & Transmission 
Coop., Inc. 

Nespelem Valley Elec. Coop., Inc. 
Kiwash Elec. Coop., Inc. 

United Power, Inc. 


5 


Due: 7/23/91 


FAR Case 91-13 Comments 
CAAC Case 88-76, DAR Case 90-471 
Analyst : Edward Loeb 

Subject: Acquisition of Utility Services 

To: CAA Council 

Date: 8/5/91 

Response Date Date of Other 

Number Received Lett ex Commenter Comments 


91-13-74 

7/22/91 

7/15/91 

Johnson County Elec. Coop. 

91-13-75 

7/22/91 

undated 

The Cooperative Light & 
Power Assoc, of Lake County 

91-13-76 

7/22/91 

7/18/91 

Arrowhead Elec . Coop . , Inc . 

91-13-77 

7/22/91 

7/18/91 

Craighead Elec. Coop. 

91-13-78 

7/22/91 

7/18/91 

Boone Elec. Coop. 

91-13-79 

7/22/91 

7/18/91 

Swisher Elec. Coop., Inc. 

91-13-80 

7/22/91 

7/18/91 

Fairfield Elec. Coop., Inc. 

91-13-81 

7/22/91 

7/18/91 

James Valley Elec. Coop., Inc. 

91-13-82 

7/22/91 

7/18/91 

Tri-County Elec. Assoc., Inc. 
Plankinton, SD 

91-13-83 

7/22/91 

7/18/91 

Plateau Elec. Coop. 

91-13-84 

7/22/91 

7/18/91 

Okanogan County Elec. 
Coop., Inc. 

91-13-85 

7/22/91 

7/18/91 

People's Elec. Coop. 

91-13-86 

7/25/91 

7/22/91 

Indiana Statewide AssoC. of 
Rural Elec. Coop., Inc. 

91-13-87 

7/22/91 

7/18/91 

Rural Elec. Co., Rupert, Idaho 

91-13-88 

7/22/91 

7/18/91 

Ark Valley Elec. Coop. Assoc., Inc 

91-13-89 

7/22/91 

7/18/91 

Guernsey-Muskingum Elec. 
Coop., Inc. 
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Due: 7/23/91 


FAR Case 91-13 Comments 

CAAC Case 88-76, DAR Case 90-471 

Analyst : Edward Loeb 

Subject: Acquisition of Utility Services 

To: CAA Council 

Date: 8/5/91 


Response 

Number 

Date 

Received 

Date of 
Letter 

Other 

commenter Comments 

91-13-90 

7/22/91 

7/18/91 

Sun River Elec. Coop., Inc. 

91-13-91 

7/22/91 

7/18/91 

Todd-Wadena Elec. Coop. 

91-13-92 

7/22/91 

7/18/91 

Berkeley Elec. Coop., Inc. 

91-13-93 

7/22/91 

7/19/91 

United Power Assoc. 
Elk River, MN 

91-13-94 

7/22/91 

7/19/91 

Radiant Elec. Coop., Inc. 

91-13-95 

7/22/91 

7/19/91 

Baker Elec. Coop., Inc. 

91-13-96 

7/22/91 

7/19/91 

North Dakota Assoc, of 
Rural Elec. Coops. 

91-13-97 

7/22/91 

7/19/91 

Empire Elec. Assoc., inc. 

91-13-98 

7/22/91 

7/19/91 

Tri-State Generation and 
Transmission Assoc., Inc. 

91-13-99 

7/22/91 

7/19/91 

R.S.R. Elec. Coop., Inc. 

91-13-100 

7/22/91 

7/19/91 

Bridger Valley Elec. Assoc. 

91-13-101 

7/22/91 

7/19/91 

Northern Lights, Inc. 

91-13-102 

7/22/91 

7/19/91 

Clearwater Power Co. 

91-13-103 

7/22/91 

7/19/91 

Sheridan Elec. Co-op., Inc. 

91-13-104 

7/22/91 

7/19/91 

Southern Pine Elec. 

Power Assoc. 

■* 

91-13-105 

7/22/91 

7/19/91 

Mor-Gran-Sou Elec. 
Coop . , Inc . 

91-13-106 

7/22/91 

7/19/91 

Trico Elec. Coop., Inc. 
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Due: 7/23/91 


FAR Case 91-13 Comments 

CAAC Case 88-76, DAR Case 90-471 

Analyst : Edward Loeb 

Subject: Acquisition of Utility Services 

To: CAA Council 

Date: 8/5/91 


Response 

Number 

Date 

Received 

Date of 
Letter 

Commenter 

Other 

Comments 

91-13-107 

7/22/91 

7/19/91 

Blachly-Lane Elec. Co-op. 


91-13-108 

7/22/91 

7/19/91 

North Carolina Assoc, of 
Elec. Coop., Inc., et al. 


91-13-109 

7/22/91 

7/19/91 

Blue Ridge Elec. 
Membership Corp. 


91-13-110 

7/22/91 

7/19/91 

M.J.M. Elec. Coop., Inc. 


91-13-111 

7/22/91 

7/19/91 

Kootenai Elec. Coop., Inc 

• 

91-13-112 

7/22/91 

7/19/91 

Big Flat Elec. Coop., Inc 

• 

91-13-113 

7/22/91 

7/19/91 

Charles Mix Elec. Assoc. 

Inc . 

91-13-114 

7/22/91 

7/19/91 

South Louisiana Elec. 
Coop., Assoc. 


91-13-115 

7/22/91 

7/19/91 

Intermountain Rural Elec . 

Assoc. 

91-13-116 

7/22/91 

7/19/91 

Redwood Elec. Coop. 


91-13-117 

7/22/91 

7/19/91 

Minn . Valley Coop . , 
Light & Power Assoc. 


91-13-118 

7/22/91 

7/19/91 

Cam Wal Elec. Coop., Inc. 


91-13-119 

7/22/91 

7/19/91 

Green River Elec. Coop. 


91-13-120 

7/22/91 

7/19/91 

Jackson County Rural Elec 

• 

91-13-121 

7/22/91 

7/19/91 

* 

McNair, McLemore, 
Middlebrooks & Co. 


91-13-122 

7/22/91 

7/19/91 

Crawford Elec. Coop. 
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Due: 7/23/91 


Acquisition of Utility Services 
CAA Council 


FAR Case 91-13 Comments 
CAAC Case 88-76, DAR Case 90-471 
Analyst : Edward Loeb 

Subject : 

To: 

Date: 8/5/91 


Response 

Number 

Date 

Received 

Date of 
Letter 

91-13-123 

7/22/91 

7/20/91 

91-13-124 

7/22/91 

7/22/91 

91-13-125 

7/23/91 

7/16/91 

91-13-126 

7/23/91 

7/17/91 

91-13-127 

7/23/91 

7/17/91 

91-13-128 

7/23/91 

7/17/91 

91-13-129 

7/23/91 

7/18/91 

91-13-130 

7/23/91 

7/18/91 

91-13-131 

7/23/91 

7/18/91 

91-13-132 

7/23/91 

7/18/91 

91-13-133 

7/23/91 

7/18/91 

91-13-134 

7/23/91 

7/18/91 

91-13-135 

7/23/91 

7/18/91 

91-13-136 

7/23/91 

7/18/91 

91-13-137 

7/23/91 

7/18/91 

91-13-138 

7/23/91 

7/19/91 


Other 

commenter Comments 

North Carolina Elec. 

Membership Corp. 

Central Elec. Coop., Inc. 

People's Co-op Power 
Assoc. (PCPA) 

Gunnison County Elec. 

Assoc., Inc. 

Raft River Rural 
Elec. Coop., Inc. 

Sequachee Valley 
Elec. Coop. 

West Central Elec. Coop., Inc. 

Rita Blanca Elec. Coop., Inc. 

Carbon Power & Light Inc. 

Top O' Michigan Elec. Co. 

San Luis Valley Rural 
Elec. Coop., Inc. 

Elec. Data System Corp. 

Iowa Lakes Elec. Coop. 

Osage Valley Elec. Coop. 

Lower Valley Power & Light, Inc. 

West River Elec. Assoc., Inc. 
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Due: 7/23/91 


Acquisition of Utility Services 
CAA Council 


FAR Case 91-13 Comments 
CAAC Case 88-76, DAR Case 90-471 
Analyst: Edward Loeb 

Subject : 

To: 

Date: 8/5/91 


Response 

Number 

Date 

Received 

Date of 
Letter 

91-13-139 

7/23/91 

7/19/91 

91-13-140 

7/23/91 

7/19/91 

91-13-141 

7/23/91 

7/19/91 

91-13-142 

7/23/91 

7/19/91 

91-13-143 

7/23/91 

7/19/91 

91-13-144 

7/23/91 

7/19/91 

91-13-145 

7/23/91 

7/19/91 

91-13-146 

7/2.3/91 

7/19/91 

91-13-147 

7/23/91 

7/19/91 

91-13-148 

7/23/91 

7/19/91 

91-13-149 

7/23/91 

7/19/91 

91-13-150 

7/23/91 

7/19/91 

91-13-151 

7/23/91 

7/22/91 

91-13-152 

7/23/91 

7/22/91 

91-13-153 

7/23/91 

7/22/91 

91-13-154 

7/23/91 

7/22/91 

91-13-155 

7/23/91 

7/22/91 

91-13-156 

7/23/91 

7/22/91 


Other 

commenter Comments 

Niobrara Valley Elec. 

Membership Corp . 

Navopache Elec. Co-op., Inc. 

La Plata Elec. Assoc., Inc. 

United Elec. Coop., Inc. 

Dixie Elec. Power Assoc. 
Waynesboro, MS 

Rayle Elec. Membership Corp. 

J-A-C Elec. Co-op., Inc. 

Slope Elec. Coop., Inc. 

McLennan County Elec. Coop., Inc. 

East River Elec. Power Coop. 

North Star Elec. Coop., Inc. 

Jo-Carroll Elec. Coop. 

Concho Valley Elec. Coop., Inc., 
and Sw. Tx. Elec. Coop., Inc. 

VMD Assoc, of Elec. Coops. 

Lone Star Gas Co. 

Gulf States Utilities Co. 

Carolina Power & Light Co. 

Ouachita Elec. Coop., Corp. 
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FAR Case 91-13 Comments Due: 7/23/91 

CAAC Case 88-76, DAR Case 90-471 
Analyst : Edward Loeb 

Subject: Acquisition of Utility Services 

To: CAA Council 

Date: 8/5/91 


Response 

Number 

Date 

Received 

Date of 
Letter 

Other 

Comment er Comments 

91-13-157 

7/23/91 

7/22/91 

Delta-Montrose Elec. Assoc. 

91-13-158 

7/23/91 

7/22/91 

Georgia Elec. Membership Corp. 

91-13-159 

7/23/91 

7/22/91 

The Central Georgia Elec. 
Membership Corp. 

91-13-160 

7/23/91 

7/22/91 

Canoochee Elec. 
Membership Corp. 

91-13-161 

7/23/91 

7/22/91 

Southern Co. Servs., Inc. et al. 

91-13-162 

7/23/91 

7/22/91 

Virginia Power 

91-13-163 

7/23/91 

7/22/91 

Oconee Elec. Membership Corp. 
and Black River Elec. Coop., Inc. 

91-13-164 

7/23/91 

7/22/91 

Montana-Dakota Utilities Co. 

91-13-165 

7/22/91 

7/22/91 

Choctawhatchee Elec . Coop . , Inc . 

91-13-166 

7/23/91 

7/22/91 

Kodiak Elec. Assoc. Inc. 

91-13-167 

7/23/91 

7/22/91 

CoBank 

91-13-168 

7/23/91 

7/22/91 

Barron Elec. Coop. 

91-13-169 

7/23/91 

7/22/91 

Norris Elec. Coop. 

91-13-170 

7/23/91 

7/23/91 

Dixie Elec. Membership Corp. 

91-13-171 

7/23/91 

7/23/91 

Oglethorpe Power Corp. 

91-13-172 

7/23/91 

7/23/91 

Fall River Rural Elec. Coop., Inc. 

91-13-173 

7/23/91 

7/23/91 

Arkansas Power & Light Co. et al. 


ll 


Due : 


7/23/91 


FAR Case 91-13 Comments 

CAAC Case 88-76, DAR Case 90-471 

Analyst : Edward Loeb 

Subject: Acquisition of Utility Services 

To: CAA Council 

Date: 8/5/91 


Response 

Number 

Date 

Received 

Date of 
Letter 

Other 

commenter Comments 

91-13-174 

7/23/91 

7/23/91 

San Diego Gas & Elec. 

91-13-175 

7/23/91 

7/23/91 

Edison Elec. Institute 

91-13-176 

7/23/91 

7/23/91 

USDA/REA 

91-13-177 

7/23/91 

7/23/91 

Nevada Power Co. 

91-13-178 

7/23/91 

7/23/91 

Cuivre River Elec. Coop., Inc. 

91-13-179 

7/23/91 

7/23/91 

Golden Valley Elec. Assoc., Inc. 

91-13-180 

7/23/91 

7/23/91 

Hawaiian Elec. Co., Inc. 

91-13-181 

7/23/91 

7/23/91 

Nat'l Rural Elec. Coop. Assoc. 

91-13-182 

7/23/91 

7/23/91 

American Gas Assoc. 

91-13-183 

7/23/91 

7/23/91 

Copper Valley Elec. Assoc., Inc. 


Additional comments received after comment due date. 


91-13-184 

7/24/91 

7/22/91 

Cobb Elec. Membership Coop. 

91-13-185 

7/24/91 

7/22/91 

Sawnee Elec. Memebership Corp. 

91-13-186 

7/24/91 

7/22/91 

Lamar Elec. Membership Corp. 

91-13-187 

7/24/91 

7/22/91 

Roanoke Elec. Membership Corp. 

91-13-188 

7/24/91 

7/22/91 

Randolph Elec. Membership Corp. 

91-13-189 

7/24/91 

7/23/91 

Idaho Coop. Util. Assoc. 

91-13-190 

7/24/91 

7/23/91 

Southern Maryland Elec. Coop., Inc 

91-13-191 

7/25/91 

7/16/91 

Licking Valley Rural Elec. Coop. 
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FAR Case 91-13 Comments Due: 7/23/91 

CAAC Case 88-76, DAR Case 90-471 
Analyst : Edward Loeb 

Subject: Acquisition of Utility Services 

To: CAA Council 

Date: 8/5/91 


Response 

Number 

Date 

Received 

Date of 
Letter 

Comment er 

Other 

Comments 

91-13-192 

7/25/91 

7/17/91 

East Mississippi Elec. Power Assoc 

91-13-193 

7/25/91 

7/19/91 

Farmers' Elec. Coop., Inc 

# 

91-13-194 

7/25/91 

7/22/91 

Rock County Elec. Coop., 

Inc. 

91-13-195 

7/25/91 

7/22/91 

Wise Elec. Coop., Inc. 


91-13-196 

7/25/91 

7/22/91 

Jackson County Rural 
Elec. Co-op., Corp. 


91-13-197 

7/25/91 

7/22/91 

Tideland Elec. Membership 

Corp. 

91-13-198 

7/25/91 

7/22/91 

Decatur County REMC 


91-13-199 

7/25/91 

7/22/91 

Carteret-Craven Elec. 
Membership Corp. 


91-13-200 

7/25/91 

7/2/91 

Se - Ma - No Elec. Coop. 


91-13-201 

7/25/91 

7/16/91 

Capital Elec. Coop., Inc. 


91-13-202 

7/25/91 

7/19/91 

Minnkota Power Coop., Inc 

• 

91-13-203 

7/25/91 

7/22/91 

Turner-Hutchinson Elec. Coop., Inc 

91-13-204 

7/25/91 

7/22/91 

Arkansas Elec. Coop., Inc 

• 

91-13-205 

7/25/91 

7/22/91 

Marshall County Rural Elec. 
Membership Corp. 

91-13-206 

7/25/91 

7/22/91 

Lamb County Elec. Coop. Inc. 

91-13-207 

7/25/91 

7/18/91 

■» 

Black Hills Elec. Coop., 

Inc . 

91-13-208 

7/25/91 

7/22/91 

Jackson Elec. Membership 

Corp . 

91-13-209 

7/25/91 

7/22/91 

Assoc, of Illinois Elec. 

Coop . 
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Due: 7/23/91 


FAR Case 91-13 Comments 

CAAC Case 88-76, DAR Case 90-471 

Analyst: Edward Loeb 

Subject: Acquisition of Utility Services 

To: CAA Council 

Date: 8/5/91 


Response 

Number 

Date 

Received 

Date of 
Letter 

Other 

commenter Comments 

91-13-210 

7/25/91 

7/22/91 

Moon Lake Elec. Assoc. 

91-13-211 

7/25/91 

7/22/91 

South River Elec. Membership Corp. 

91-13-212 

7/25/91 

7/19/91 

Lumbee River Elec. Membership Corp 

91-13-213 

7/25/91 

7/22/91 

Alaska Village Elec. Coop., Inc. 

91-13-214 

7/25/91 

7/22/91 

Central Montana Elec. 
Power Coop., Inc. 

91-13-215 

7/25/91 

7/23/91 

Adams Elec. Coop., Inc. 

91-13-216 

7/25/91 

7/22/91 

Columbia Rural Elec. Assoc., Inc. 

91-13-217 

7/25/91 

7/22/91 

Farmers' Elec. Coop., Inc. of 
New Mexico 

91-13-218 

7/25/91 

7/22/91 

Habersham Elec. Membership Corp. 

91-13-219 

7/25/91 

7/23/91 

Baltimore Gas & Elec. 

91-13-220 

7/25/91 

7/23/91 

Walton Elec. Membership Corp. 

91-13-221 

7/25/91 

7/23/91 

East Central Elec. Assoc. 

91-13-222 

7/25/91 

7/25/91 

Central & South West Corp., et al. 

91-13-223 

7/25/91 

7/25/91 

Flint Elec. Membership Corp. 

91-13-224 

7/26/91 

7/25/91 

Homer Elec. Assoc., Inc. 

91-13-225 

7/26/91 

7/18/91 

Lynches River Elec. Coop., Inc. 

91-13-226 

7/26/91 

7/23/91 

Central Elec. Power Coop., Inc. 

91-13-227 

7/26/91 

7/23/91 

Kansas Elec. Coop., Inc. 
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FAR Case 91-13 Comments 

CAAC Case 88-76, DAR Case 90-471 

Analyst: Edward Loeb 

Subject: Acquisition of Utility Services 

To: CAA Council 

Date: 8/5/91 


Due: 7/23/91 


Response 

Number 

Date 

Received 

Date of 
Letter 

91-13-228 

7/26/91 

7/23/91 

91-13-229 

7/26/91 

7/24/91 

91-13-230 

7/26/91 

7/23/91 

91-13-231 

7/26/91 

7/18/91 

91-13-232 

7/26/91 

7/23/91 

91-13-233 

7/26/91 

7/22/91 

91-13-234 

7/26/91 

7/23/91 

91-13-235 

7/26/91 

7/23/91 

91-13-236 

7/26/91 

7/17/91 

91-13-237 

7/26/91 

7/23/91 

91-13-238 

7/26/91 

7/23/91 

91-13-239 

7/26/91 

7/23/91 

91-13-240 

7/29/91 

7/22/91 

91-13-241 

7/29/91 

7/23/91 

91-13-242 

7/29/91 

7/23/91 

91-13-243 

7/29/91 

7/23/91 

91-13-244 

7/29/91 

7/24/91 

91-13-245 

7/29/91 

7/23/91 


Comment er 


Other 

Comments 


Rushmore Elec. Power Coop., Inc. 

Rural Elec. Membership Corp. 
Daviess-Martin County 

Matanuska Elec. Assoc., Inc. 

Wright -Hennepin Coop. Elec. Assoc. 

Valley Elec. Assoc., Inc. 

Washington Elec. Membership Corp. 

Southwest Rural Elec. (SWRE) 

Hot Springs REA, Inc. 

Palmetto Elec. Coop. 

Amicalola Elec. Membership Corp. 

Bon Homme Yankton Elec. Assoc., Inc. 

Grand Elec. Coop., Inc. 

Ravalli County Elec. Co-op. 

Dixie Elec. Membership Corp. (DEMCO) 

Talqin Elec. Coop., Inc. 

Union County Elec. Coop., Inc. 

Fayette Union County REMC 

Jay County REMC 
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FAR Case 91-13 Comments 

CAAC Case 88-76, DAR Case 90-471 

Analyst: Edward Loeb 

Subject: Acquisition of Utility Services 

To: CAA Council 

Date: 8/5/91 

Response Date Date of 

Number Received Letter Comment er 


Due: 7/23/91 


Other 

Comments 


91-13-246 

7/29/91 

7/23/91 

91-13-247 

7/29/91 

7/22/91 

91-13-248 

7/29/91 

7/22/91 

91-13-249 

7/29/91 

7/23/91 

91-13-250 

7/29/91 

7/23/91 

91-13-251 

7/29/91 

7/22/91 

91-13-252 

7/29/91 

7/23/91 

91-13-253 

7/29/91 

7/25/91 

91-13-254 

7/30/91 

7/22/91 

91-13-255 

7/30/91 

7/23/91 

91-13-256 

7/31/91 

7/24/91 

91-13-257 

7/31/91 

7/29/91 

91-13-258 

7/31/91 

7/18/91 

91-13-259 

8/5/91 

7/31/91 


Kankakee Valley REMC 

Mille Lacs Elec. Coop. 

Salmon River Elec. Co-op., Inc. 

Clay-Union Elec. Corp. 

Sioux Valley Elec. 

Mid-Carolina Elec. Coop., Inc. 

Harrison County Rural Elec. Coop. 

South Alabama Elec. Coop., Inc. 

The Sat ilia REMC 

Pioneer Rural Elec. Coop., Inc. 

Poudre Valley Rural Elec. Assoc. 

Senator Steve Symms (Constituent 
Referrals; duplicates) 

NSF 

DOD/Army 



16 


> 


Central Intelligence Agency 
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JUN 1 9 1991 


FAR Secretariat 

General Services Administration 
Office of Acquisition Policy 
i.8th and F Streets, N.W. 

Room 4041 

Washington, D.C. 20405 

Attention: Ms. Beverly Fayson 

FAR Secretariat 

Dear Ms. Fayson: 

Regarding your letter of 31 May 1991, this Agency has reviewed 
the following rule, revising the Federal Acquisition Regulations 
(FAR), and has no comment on it: 

FAR Case 91-20, Notification of Ownership Changes 

\ ’ 

FAR Case 91-13, Acquisition of Utility Services 
We appreciate your forwarding the above cases to us. 


Sincerely, 



Chief 

Procurement Management Staff 
Office of Logistics 



- 5 ;99l 


United States 

Information 

Agency 

A/asntngtc r 22 - 2054? 
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June 21, 1991 


Ms. Beverly Fayson 
FAR Secretariat (VRS) 

General Services Administration 
18th 8 F Sts., N.W. Room 4041 
Washington, D.C. 20405 


Dear Ms. Fayson: Re: FAR Case Nos. 90-67; 91-9; 91-11; 

91-13; 91-17; 91-18 and 91-20 

We have reviewed and concur in the seven proposed rules to revise the Federal 
Acquisition Regulation (FAR) as follows: 

a. Preproduction Startup Costs. FAR Case 90-67. 

b. Helium. FAR Case 91-9. 

c. Shipments to Ports and Air Terminals. FAR Case 91-11. 

d. Acquisition of Utility Services. FAR Case 91-13. 

e. Contractor Acquisition of APDE. FAR Case 91-17. 

f. Multiyear Contracting. FAR Case 91-18. 

g. Notification of Ownership Changes. FAR Case 91-20. 

Thank you for submitting this material for our review. 

Sincerely, 

Philip R. Rogers 

Agency Procurement Executive 

Office of Contracts 
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AMERICAN DEFENSE PREPAREDNESS ASSOCIATION 

^strictED to M with sicrwn though oeknee toakoniss 
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June 25 , 1991 


Sneril Services Administration . 

Of fice^of federal Acquisition Policy 

18th and F Sts., NW, Room 4037 
Washington, DC 20405 

ret FAR Case 91-12 


Dear Ms. Fayson: 

This responds to your request for comments concerning Case 
91-13, Acquisition of Utility Services. 

41 is ^comprehensive 4 treatment 

of the subject. 

we appreciate the opportunity to review and comment on 
Case 91-13. 


Sincerely, 



William E. Eicher • > 
Major General, US Army (Ret.) 
Vice President 


WEE:meh 


^ 2 6 1991 


United States of America 

Railroad Retirement board 

•44 RUSH STREET 
CHICAGO, ILLINOIS SOS 1 1 


H-8-i 


BUREAU OF SUPPLY ANO SERVICE 


June 21, 1991 

Ms . Beverly Fayson 
FAR Secretariat (VRS) 

General Services Administration 
Room 4041 

ISth and F Streets, NW 
Washington, D.C. 20405 

Reference: FAR Cases 91-20 and 91-13 

Dear Ms. Fayson: 

As requested, we have reviewed the proposed revision to the Federal 
Acquisition Regulation (FAR) . We have no comments at this time. 

Very truly yours, 

W[ 

Henry M. Valiulis 
Director of Supply 
and Service 
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GULF GAS UTILITIES CO 



18065 UPPER BAY ROAD. SUITE 210. HOUSTON. TEXAS 77058 713 33i--<4*4 
DALLAS OFFICE: 4223 HARVEST HILL. DALLAS. TEXAS 75244 214/661-2322 FAX 661-2356 


June 26, 1991 


GENERAL SERVICES ADMINISTRATION 
FAR Secretariat (VRS) 

18th and F Streets, NW, Room 4041 
Washington, DC 20405 

Re: FAR Case 91-13 


Gentlemen : 

Gulf Gas Utilities Company (GGU) a small Texas natural gas utility 
company would like to comment on the FAR Case 91-13, as it relates 
to natural gas service. Due to the deregulation of the natural gas 
industry, there are many opportunities for competition that did not 
exist a few years or months ago; therefore, your request for 
comments is timely. 



1 . 



41.001 Definitions. 

a. Areawide contract means a contract entered into between 
the General Services Administration (GSA) and a utility 
service supplier to cover the utility service needs of 
Federal agencies within the franchise/service area of the 
supplier. 

Comment: In many areas, specifically in Texas, exclusive 

franchises are illegal by State law. Therefore, before an 
area wide contract is negotiated with one company, all options 
for fair and open competition should be considered. Also, by 
breaking large area wide contracts into individually metered 
locations, the Government might realize more competitive 
pricing by negotiating transportation agreements with existing 
pipelines and competitively competing their natural gas needs. 
This would also open up the opportunity for small business 
participation . 

b. . Franchise service territory means a geographic area , 
defined or granted to a specific utility service 
supplier (s) to supply the customers in that area. 

Comment: This definition is misleading. A franchise, in 

Texas, is granted to allow a company the right to use the 


Jill. I 199! 




GENERAL SERVICES ADMINISTRAITON 
June 26, 1991 
Page 2 


streets and alleys for a fee, and if a company does not need 
to use the city streets then a franchise is not required to 
service a customer in that geographic area. Therefore, it is 
possible to service a customer' in someone else ' s franchised 
area, without a franchise. 


2. 41.004—2 Procedures. 

(a) Prior to executing a utility service contract, the 
contracting., officer shall comply with parts 6 and 7 and 
subsections 41.004-l(d) and (e). In accordance with parts 
6 and 7, agencies shall conduct market surveys and perform 
acquisition planning in order to promote and provide for full 
and open competition. If competition for an entire utility 
service is not available, the market survey may be used to 
determine the availability of competitive sources for certain 
portions of the requirement. 

Comment: Recently I have felt the results of these ’'market 

surveys or acquisition planning" and believe that an 
additional step needs to be incorporated into the Federal 
Regulations. A statement of intent to procure natural gas 
by an agency, synopsised in the CBD, with a request for 
response from interested parties, would guarantee that 
open and fair competition is considered before a sole source 
solicitation is determined relevant. (My personal experience 
is that our industry is changing so rapidly, that no consult- 
ant or market survey can be up-to-date on every location; 
therefore, the only mechanism to assure fairness is to 
announce the potential need far enough in advance for 
interested parties to respond.) 


* 






Oe -ug assistant 
r OM»NtSTfUTlON 


•J s DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT 
WASHINGTON. D.C 20410-3000 

Juiv 2, 1991 


Y/-/5-& 


Ms. Beverly Fayson 
FAR Secretariat 

General Services Administration 
Room 4041 

18th and F Streets, NW. 
Washington, DC 20405 

Dear Ms. Fayson: 


In response to the Federal Register notice of May 24, 
1991, we have the following comments on FAR Case 91-13, 
Acquisition of Utility Services: 


o 


o 


The term "areawide contracts" is used throughout 
Part 41; however, it is our understanding that 
thes* are basic agreements, not contracts. If 
these were contracts, then it would be redundant 
to require, as subsection 41.004-4 does, that a 
Standard Form 26 (a contract award document) be 
used to place orders under such "contracts." To 
be consistent with the terminology used elsewhere 
in the FAR (see FAR 2.101 and 16.702(a)), we 
recommend that the term "areawide agreement" be 
employed. 

It would be more appropriate for the coverage on 
specifications contained in section 41.009 to be 
included In Part 10 of the FAR; however, a cross- 
reference in. Part 41 could still be used. 


You may contact Ed Glrovasi or Rob Lloyd of my staff 
on 708-0294 if you have any questions. 





Procurement and Contracts 
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%Ox*tachi S&ctnic Coap&tafivi. 



0 ORAWE R 340 3t *0NE 465-2325 
OKLAHOMA 33, LATIMER 
WILBURTON. OKLAHOMA 74578 



ATTORNEY 


GENERAL manage 3 


July 15, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W.-Room 4041 
Washington, D.C. 20405 

Re: FAR Case 91-13 

Gentlemen: 

In reviewing the proposed rules for FAR Case 91-13, it appears the Government 
will be treated as any other customer of a cooperative except in 52.241-13 Capital 
Credits. 


Sections (b) and (c) will go against the By-Laws of our cooperative since 
Capital Credit allocations are made annually after the year end financial reports 
are completed. It will be impossible to determine what, if any. Capital Credits will 
be due to any account prior to that time. No Capital Credit retirements are made 
prior to the time the financial condition of the cooperative warrants. The Coop- 
erative is currently on a First-In, First-Out retirement and a 20 year rotation cycle. 


The proposed rules would definitely pose a severe hardship in the operation of 
the cooperative in the accounting process. 

Our allocation and retirement of Capital Credits are presently acceptable to 
the Rural Electrification Administration. 


Please consider a change in your Proposed Rules to comply with the individual 
cooperatives' By-Laws and Terms and Conditions of Services. 


Sincwrely, 


Duane S. Wood 
General Manager 


DSW: jas 


7 



<tbl3-g 

P. 0. BOX 391 
BRYAN. OHIO 43506-039 
Phone (41 9). 636 -5051 
FAX (419)- 636 -01 94 


northwestern Ohio 


July 15, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.U. 

Room 4041 

Washington, DC 20405 


REFERENCE: FAR Case 91-13 


TO WHOM IT HAY CONCERN: 

The following comments are in reference to FAR Case 91-13. 
The proposed published rule on the acquisition of services from 
utilities is ridiculous and puts an undue burden on our 
cooperative by being in conflict with our Code of Regulations. 

Although we presently rotate our capital patronage on a 
fixed cycle, there is no guarantee we will continue such a 
practice annually. Each year our Board analyzes our financial 
position and then determines whether to rotate such patronage. 
Paragraph ”B" of the proposed regulation states the amount and 
date capital patronage is to be paid to the government. This 
cannot be determined with any certainty by our cooperative at the 
close of our fiscal year. 

We don't need any more regulations of this ill conceived 


Sincerely, 


Lyle D. Brigle 
Manager - Engineer 


LDB/lsb 


OVER 100 OF OUR CONSUMERS USE GEOTHERMAL HEATING AND COOLING SYSTEMS. 
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"*'' Benton Association 


.. - i . . is^y^ M iBT, “* .... - *. . 

• • — ..£ j ; 1 *3.>- . *•* TvJfc?-- -■ SUJStAi* 

402 7th St.— P.O. Box 1150— Phone Area Code 509-786-2913 

Fax 509-786-2231 

Prosser, Washington 99350 

SERVING IN BENTON AND YAKIMA COUNTIES SINCE 1937 


July 15 , 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N. W. 

Room 4041 

Washington, D. C. 20405 
SUBJECT: FAR Case 91-13 

Dear Sirs: 

In review of the above referenced case, I understand that GSA is 
proposing at section 41. 007 (j) the inclusion of section 52.241-13 
entitled Capital Credits. 

Our utility, Benton Rural Electric Association, is a cooperative 
which was formed and is operated under the Rural Electrification 
Act. Pursuant to the Act and as guided by our Articles of 
Incorporation and Bylaws, our Association maintains capital credit 
files on members of the cooperative who receive electrical service. 
However, we maintain no capital credit reporting system for any 
other purposes. To this extent, if the government or any of its 
agencies are members of our cooperative and therefore take electric 
service from our cooperative, an account has already been 
established. If the government or its agencies are not currently 
taking electricity from our co-op, then they will not be listed on 
our capital credit system. Also provided in our Articles and 
Bylaws is the authority for the Board of Tustees to set the 
rotation schedule for those capital credits. The capital credits 
are allocated on an annual basis and sure paid according to a 
schedule which is previously established by the Board of Trustees. 
As a result, our notices are distributed at the end of each 
calendar year and are p'aid pursuant to this rotation cycle. There 
is no provision whatsoever in our Articles or Bylaws to allow the 
payment of capital credits outside of this normal rotation cycle 
unless the member or patron is deceased and then we pay the 
estates . 
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As a result, I find your proposal for section 52.241-13 on capital 
credits in direct violation of our Articles and Bylaws. Therefore, 
it will be impossible for our cooperative to implement and/or to 
follow. 

I appreciate the opportunity to comment on this section and would 
be glad to address any other issues on this matter that you see 
necessary. 

Sincerely yours. 



General Manager 
CLDtkh 



U.S. Deportment of 
Transportation 

0?*=ce of ?ne Secretary 
of Transoortanon 



General Services Administration 
FAR Secretariat (VRS) 

18th & F Streets, NW 
Washington, DG -20405 

Gentlemen: 

This responds to your request for comments on the Federal 
Acquisition Regulation Case 91-13. 

Paragraph 41.001 Definitions: The definition of "connection 

charge" is unclear. Does the term mean all non-recurring 
costs associated with the installation of utility services at 
a particular point? 

Paragraph 41.004-2 Procedures, subparagraph (e): This section 

makes it incumbent on the contracting officer to attempt to 
execute a contract at least once a year in situations in which 
the utility company has been unwilling to execute a contract. 
This seems unreasonable given that the contracting officer is 
also required to furnish the General Services Administration 
(GSA) with detailed data concerning a utility's unwillingness 
to sign a contract. After the contracting officer has 
attempted to obtain the signature, and has given GSA the 
required information, it should be GSA's responsibility to 
persuade the utility to sign a contract. 

Paragraph 41.004-4 GSA areawide contracts: Subparagraph (c) 

requires that an SF 26 (Award /Contract) be attached to each 
executed areawide contract. Since both forms are contracts, 
this seems to imply that two separate contracts are being 
required for individual service. We see no reason for this 
proliferation of paperwork. In subparagraph (d), it should be 
stated whether or not this requirement to furnish GSA with 
copies of executed contracts is dependent on the contract 
being in excess of a specific monetary amount. 

If you have any questions regarding our comments, please 
contact Vincent Careatti on (202) 366-4278. 

Sincerely, 

Linda M. Higgins 
Director of Acquisition and 
Grant Management 
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SALT RIVER RURAL ELECTRIC 
COOPERATIVE CORPORATION 

1 1 1 West Brashear Avenue 
Bardstown, Kentucky 40004 
'502l 148-3931 Fax. 1 502) 348-1993 


General Services Administration 
FAR Secretariat (VRS) 

18 th and F Streets, N.W. 

Room 4041 

Washington, D.C. 20405 


9hl3-li 

July 15, 1S91 


Re: FAR Case 91-13 

Objections to proposed paragraphs (b) and (c) 
TO WHOM IT MAY CONCERN: 


i k^'v® read with alarm your proposed rule on Hia a _ _ 

f (h) m ^nd 1 (‘c\ ieS ih 6 £s - deral 23982 ) , section 4 * 1. 007 ( 1 ) °parag^aphs 

(b) and (c) • The proposed provisions will __ } , 9 

hardship on any electrical /ooperativ’e . pLa^^nsTde”^ 1 / £££££* 

?/a 11 

conditions^of the^cloplrative^stif^to financial 

terliSt^n'H ^cSraS" ^ 

"*** a^r?b P u^d t0 to n0 thec y inTg™*” Saf 
membershiif becomes J the 

?h« S ^L*H t0 * 5 * pro ' ,osad P ara 9 raphs . 
iittl. people who have IS^^^so^U^n « 


Respectfully, 



George (E. Mangan 
General Manager 


cc: Michael Oldak 
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General Services Administration 
FAR Secretariat (VRS) 

18th & "F” Street, N.W. 

Room 4041 

Washington, D.C. 20405 


Sirs: 


RE: FAR Case 91-13 


In reference to your published proposed rule on the acquisition of 
services from utilities (56 Federal Register 23982), specifically Section 
41.007(j) - 52.241.13 Capital Credits, paragraphs (b) and (c) and (d) - our 
comments are as follows: 

Paragraph (b) It is impossible for us to furnish a list of the accrued 
credits within 60 days after the close of our fiscal year. Our audit 
has not been finalized as of this date. Also, this paragraph says "the 
Contractor shall state the amount of capital credits to be paid to the 
Government and the date the payment is to be made . The by-laws provide 
that the directors authorize the payment when financially feasible. We 
cannot commit ourselves to a definite date of payment at the time of 
allocation. 

Paragraph (c) The Cooperative’s by-laws do not allow payment of capital 
credits at the time of expiration of a contract but payment is made in a 
normal cycle. To pay you otherwise would be preferential treatment and 
paying preferentially could result in the cooperative losing our tax- 
exempt status. 

Paragraph (d) Payment would be made with a regular company check, not a 
"certified check". Again, this presents an extra burden. If you want 
services from us, then you should follow our rules of service. 


Sincerely, 



Richard E. Kolb 
Manager 
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SOUTHEASTERN ILLINOIS 1 ELECTRIC COOPERATIVE, INC. 

P. O. Box 251 • Eldorado, Illinois] 62930 • Phone: Area Code 618/273-2611 



July 16, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th & F Streets, N. W., Room 4041 
Washington, D. C. 20405 

Re: FAR Case 91-13 

Dear Sirs: 


I recently became aware of a GSA proposed role on the acquisition of 
services from utilities which would require cooperatives to establish 
a distinct and separate bookkeeping system for any and all accounts 
established with- the Federal Government. The Federal Government is 
Indeed a member of the cooperative and Is certainly entitled to the 
return of patronage capital; however, this patronage should be returned 
on the same basis and same rotation as any other cooperative member. 
What is being proposed in FAR Case 91-13 is shallow In thought, ill 
conceived, and if Implemented, will result in higher utility bills for 
all cooperative members, including the Federal Government. 

Sincerely, 


SOUTHEASTERN ILLINOIS 
ELECTRIC COOPERATIVE, INC. 


'James M. Cummins 




M. Cummins 
General Manager 


JMC/bp 

cc: Greg Cruse 
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Serving Farm; Home, And Industry In Rural Southeastern Illinois 


July 15, 1991 

General Services Administration, 

18th and F Streets 
N.W. Room 4041 
Washington, D.C. 20405 

Re: FAR Case 91-13 

(56 Federal Register 23982) - 52.241-13 Capital Credits 
Comments : 

The proposed rule changes on Capital Credits between rural 
electric cooperatives and government agencies will be an 

accounting nightmare! The paragraphs (b) and (c) are 

particularly disturbing since they would cause us to handle the 
government accounts differently than other members. This would 
result in discrimination and would be unfair to other members! 

There is no way that we could state the date payment of 
capital credits would be made or make payment out of order for 
one and not for all members! 

Please reconsider at least the paragraphs (b) and (c) of 
52.241-13 Capital Credits. These paragraphs would cause all 
kinds of trouble with rural electric cooperative across the 
nation! 

Thanks for your consideration; 



Sac Osage Electric Coop., Inc. 


.11!! 
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SOUTH KENTUCKY RURAL 

COOPER A Tt vE CORPORA nQN 

P.O.Box 910 
Keith Sloan President 
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ELECTRIC 

Somerset. Kentucky 42502 
Phone f606l 679-412* 


July 15, 1991 


General Services Administration 
FAR Secretariat ( VRS ) 

18th and F Streets, N.W., Room 4041 
Washington, D.C. 20405 

Gentlemen: 

RE: FAR Case 91-13 

In section 52.241-13 Capital Credits, we agree that the 
Government is a member of the Cooperative and as any other member 
is entitled to capital credits consistent with all other members 
of the Cooperative. 

We find that paragraph (b) & (c) are not consistent with the 
capital credits refunds to all other members and would cause 
unnecessary time and expense to comply with these two paragraphs. 

We also find in paragraph (d) that it would be inconsistent to 
prepare a certified check to the treasurer while all other 
capital credits checks are prepared by a computer without this 
extra burden and expense. Your consideration of these points 
would be appreciated very much. 

Very truly yours. 



c: Keith Sloan, President 
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Albany-387 -6478 • Monticallo-348-6771 • Runall Springa-866-3439 • Whitley City-376-6997 




SOUTHSIDE ELECTRIC COOPERATIVE 


July 16 , 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. 

Room 4041 

Washington, D.C. 20405 
Reference: FAR Case 91- 13 

Dear Sir: 

I am in receipt of the proposed rules in reference to the 
above-cited case as published in the Federal Register , Volume 56, 
Number 101, Friday, May 24, 1991. As Executive Vice President of 
Southside Electric Cooperative, I must take exception to the 
proposed rule under 52.241-13 Capital Credits. More specifically, 
the sections that read as follows: 

"(b) Within 60 days after the close of the Contractor's fiscal 
year, the Contractor shall furnish to the Contracting 
Officer, or the designated representative of the Con- 
tracting Office, in writing a list of accrued credits by 
contract number, year, and delivery point. Also, the 
Contractor shall state the amount of capital credits to 
be paid to the Government and the date the payment is to 
be made . " 

Southside Electric Cooperative's Bylaws specifi- 
cally spell out the right of the Board of Directors 
to determine when capital credit payments can be made 
in a manner that will not place financial hardship on 
the Cooperative. We do provide a notification 
approximately 90 days after the close of our fiscal 
year for the capital credits assigned to that account 
for that year. The capital credits are accrued by 
year and not grouped together in order that payment 
can be made for specific years or part of the year as 
our financial situation allows. The payment of 
capital credits is not pre-determined for the year 
when the assignment is made. It is the goal of the 
Cooperative to end up on a ten-year rotating cycle; 
however, financial conditions can vary that cycle in 
future years. 


Headquarters OfflcaP.O. Box 7 Crewe. VA 23930 (804)645-7721 VA WATTS Tol Free 80 
Western Otstrtct Officer P. O. Box 186 Altavista V A 24517 (804)369-5295 
Eastern Dtsfrtct Office: P. O. Box 56 Dmwtddte, VA 23841 (804) 469-3753 
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"(c) Upon termination or expiration of this contract, unless 

the Government directs that unpaid capital credits are to 
be applied to another contract, the Contractor shall make 
payment to the Government for the unpaid credits." 

Southside Electric Cooperative finds this to be 
in total violation of the principles of a cooperative 
where each member is refunded their capital credits 
as the Cooperative is financially able. This would 
place the United States Government in a preferential 
position to receive their capital credits before the 
other members of the Cooperative who must wait until 
the normal rotation cycle for capital credits. The 
exception to this is the Board can approve the 
payment of accumulated capital credits upon the death 
of any patron (natural person) if a legal representa- 
tive of the estate applies for such capital credits . 
This exception was placed in effect simply to assist 
in the closing of estates and specifically identifies 
the payment for an "individual," not a business that 
closes. Once again, this is under the sole discre- 
tion of the Board of Directors to make these pay- 
ments. It certainly appears that the Government 
would be again violating the principles of a coopera- 
tive by requesting preferential treatment. 

"(d) Payment of capital credits will be made by certified 

check, payable to the Treasurer of the United States; and 

forwarded to the Contracting Officer at , 

unless otherwise directed in writing by the Contracting 
Officer. Checks shall cite the current or last contract 
number and indicate whether the check is partial or final 
payment for all capital credits accrued." 




Once again, as stated above, the disbursement of 
capital credits is done on an annual basis as ap- 
proved by the Board of Directors and may be for one 
or more years or, in fact, for less than one year. 
These payments are made on the financial ability of 
the Cooperative to make those payments at that given 
time. The Cooperative's account number is usually 
accompanied by a consumer's identification number 
which would be the contracting account number with 
the Federal Government. 



These specific items as identified in the published Federal 
Register proposals give the Cooperative considerable problems 
simply due to the fact that we see these changes as giving prefer- 
ential treatment to the Federal Government over the members of the 
Cooperative that contribute capital on a continuing basis. 


I must note at this point that capital credits from "associat 
ed organizations" (such as our generation and transmission power 
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supply cooperative) are returned to the members of the Cooperative 
on the same pro-rata basis as our operating capital credits, except 
they are refunded within thirteen (13) months after receipt of 
payment from these associated organizations. 

Thank you for the opportunity to express our opinion on these 
proposed rules, and we certainly do not feel that the rules should 
be drafted in order to provide preferential treatment to the 
Federal Government. Electric cooperatives are unique in the fact 
that profits made are returned to our members as economically 
feasible where the independently-owned electrical utilities return 
their profits to their stockholders. We do not feel the Federal 
Government should try to take advantage of the other Cooperative 
members by requesting preferential treatment in their payment of 
capital credits . 

With kindest regards, 

(JsZztZdL — 

Johiy'C. Anderson 

Executive Vice President 


JCA/jlh 

C: Mr. Robert Bergland, General Manager, National Rural Electric 

Cooperative Association 

Mr. Michael Oldak, Regulatory Counsel, National Rural Electric 
Cooperative Association 

Southside Electric Cooperative Board of Directors 
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July 18, 1991 


General Services Administration 
FAR Secretariat (VRS) 

Room 4041 

18th and F Streets, N.w. 
Washington,- D.C. 20405 


Re: FAR Case 91-13 Proposed Rulemaking 

Comments bv Centerior Energy Corporation 


Greetings: 

Centerior Energy Corporation, on behalf of its operating 
companies, The Cleveland Electric Illuminating Company and The 
Toledo Edison Company, submit six copies of its comments on the 
proposed re-write of the FAR, as described in the Federal 
Register . Vol. 56, No. 101, dated May 24, 1991. Date stamp and 
return two of the copies to me in the enclosed envelope. 

Please direct questions concerning these comments to the 
undersigned, counsel for Centerior Energy Corporation. 


Very truly yours, 

^ 7 ^ 


Craig I. Smith 
Principal Counsel 
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Operating Companies: 

Cleveland Electric illuminating 
Toledo Edison 


DEPARTMENT OF DEFENSE 
GENERAL SERVICES ADMINISTRATION 
NATIONAL AERONAUTICS AND SPACE ADMINISTRATION 


<?/■#-, 


Federal Acquisition Regulation: ) 

Acquisition of Utility Services ) FAR Case 91-13 

48 CFR Parts 6, 8, 15, 41 and 52 ) 


COMMENTS BY THE CENTERIOR ENERGY CORPORATION, 
ON BEHALF OF ITS OPERATING COMPANIES, 

THE CLEVELAND ELECTRIC ILLUMINATING COMPANY 
AND THE TOLEDO EDISON COMPANY 


INTRODUCTION 

Center ior Energy Corporation, on behalf of its operating 
companies, The Cleveland Electric Illuminating Company and The 
Toledo Edison Company, submit these comments on the proposed 
rewrite of the Federal Acquisition Rules (FAR) , as described in 
the Federal Register . Vol. 56 No. 101, dated May 24, 1991. 

CENTERIOR ENERGY 

Centerior Energy Corporation, a public utility holding com- 
pany, is the parent company of CEI and Toledo Edison Company: 
Ohio public utilities engaged in the generation, purchase, trans 
mission, distribution and sale of electric energy. CEI serves 
approximately 737,000 customers in a 1,700 square mile area in 
northeastern Ohio, including the City of Cleveland. 
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Toledo Edison provides service within an area of ap- 
proximately 2,500 square- miles in northwestern Ohio, including 
the City of Toledo, and serves approximately 283,000 customers. 

The Centerior operating companies are regulated by the 
Public Utilities Commission of Ohio as to retail sale of electric 
energy, and by the Federal Energy Regulatory Commission as to 
wholesale transactions of electric energy. 

THE PAR PROPOSAL 

GSA 1 describes its proposal as a major re-write to, in part, 
further guide contracting officers of public utility services; 
further define contract terms; and better delineate existing 
statutory and delegated authority for utility service contract- 
ing. Centerior is concerned about the proposal in two respects: 

TBS PROPOSAL ALTERS G8A'S LONG-STANDING 
POLICY THAT ENCOURAGES AREAVIDE CONTRACTS. 

GSA seemingly veers away from a long-standing policy of 
preferring areawide contracts for the acquisition of utility 
service. Areawide contracts, as "master" contracts between the 
GSA and utilities, benefit the federal government through effi- 
cient, full service procurement of utility services from one 

9 

electric supplier. The proposed rule diminishes the status of 


1. For purposes of these consents, the agencies are collectively known as GSA or, simply, the federal 
government. 
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areawide contracts. No longer considered "master" contracts, 
they merely become one of several means for the federal govern- 
ment to acquire utility services. 

Besides ending its preference for areawide contracts, GSA 

encourages the unbundling of utility services upon the rationale 

that separately negotiated contracts promote competition. This 

newly pronounced policy to unbundle services that utilities 

traditionally provide, and upon which they determine their cost 

of service, is facilitated by proposed paragraph 41. 004-2 (a): 

"... If competition for an entire utility service is not 
available, the market survey may be used to determine the 
availability of competitive sources for certain portions of 
the requirement." (emphasis added) 

The GSA interest in bifurcating the rendition of utility 
service into separate distinct components is further underscored 
by the definition of "entire utility service", to include partial 
services, such as standby or back-up service; the generation, 
transmission and/or distribution of electric energy; product 
quality, system reliability, and system operation; as well as the 
metering and billing for the product (Id.). 

GSA's variation from the traditionally perceived rendition 

of full utility service signals a disturbing change in emphasis. 

# 

An incremental, piece-meal approach to the acquisition of utility 


services destroys the efficiency and reliability 
receiving generation, transmission and distribution service from 
fully-integrated utility systems. 

This now divergent emphasis on the part of GSA hardly will 
end the debate; rather, it brings into focus whether lower costs 
for the federal government will actually result from less 
reliance and from the de-emphasis of areawide contracting; and, 
conversely, it brings into focus whether utilities, knowing that 
the government will only enter into areawide contracts as a last 
resort, will have incentives to enter into them at all. 

GOVERNMENT PROCUREMENT ACTION TO ENCOURAGE 
RETAIL WHEELING OF POWER TO ITS FACILITIES 
IS A POLICY NOT ARTICULATED BY CONGRESS , 

AND WOULD BE, IN FACT, CONTRARY TO CONGRESS ' 

ENERGY ENACTMENTS AND RUN CONTRARY TO SOUND 
PUBLIC ENERGY POLICY. 

An obscure provision of paragraph 41. 004-5 (b) (7) , requires 
the contracting officer to document the willingness of the 
utility "to wheel or otherwise transport utility service" . As 
used in this context, "utility service" would include the trans- 
mission of service directly to the federal agency from sources 
other than the local utility in whose service franchise territory 
the agency is located. 
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Carolina Power & Light Company 

P 0. Box 1551 • Raleigh. N.C. 27602 
(919) 546-7544 


H. RAY STARLING. JR. 

Manager - Legal Department 

Associate General Counsel August 5, 1991 


Ms. Beverly Fayson 

General Services Administration 

FAR Secretariat (VRS) 

18th and F Streets, N.W. 

Room 4041 

Washington, D.C. 20405 
Re: FAR Case 91-13 

Proposed Federal Acquisition Regulations for t he Acquisition of Utility Services 
Dear Ms. Fayson: 

In a letter of July 22, 1991 1 submitted to you the comments of Carolina Power & 
Light Company (CP&L) on the proposed Federal Acquisition Regulations on the 
Acquisition of Utility Services (56 Fed. Reg. 23982 (1991)). 

At pages 3 and 4 of our comments we expressed several major concerns about 
Sections 41.004-5(d) and 52.241-2 of the proposed regulations, and on page 4 we made 
three recommendations for changes in these sections. Our first recommendation was as 
follows: The changes proposed by EEI [Edison Electric Institute] in Section 41.004-5(d) 
should be adopted." This recommendation was based on an early draft of EEFs 
comments which had been circulated among EEFs member utilities. 

However, when we received a copy of the comments EEI actually filed with the 
General Services Administration in this case, we found that EEI had chosen not to 
propose any changes in Section 41.004-5(d). Therefore, we are filing this corrected 
version of page 4 of our comments. The corrected version makes no substantive change 
in our co mme nts, but simply deletes the now-meaningless reference to an EEI-proposed 
modification of Section 41.004-5(d). Please substitute this corrected page for page 4 of 
our comments as originally filed. 

fltr s saouubV^ 
bee/vj Ttfe 4^ 
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Contracting officers broaching during negotiations the sub- 
ject cf wheeling brings to bear the government's immense bargain- 
ing power and influence to extract . as part of the quid pro quo 
of the bargain, a utility's "willingness" to wheel power for 
retail purposes, even if not in the best interest of its other 
customers or shareowners. This anomalistic behavior may depend 
on a utility's perception of its market position. A utility may 
agree to retail wheeling when not in their best interest to cut 
losses and retain retail load from other federal government 
facilities in its service areas. 

While overwhelming bargaining power may precipitate in- 
stances of retail wheeling, the GSA venture into the realm of 
retail wheeling oversteps its statutory authority, and pursues 
ruinous public policy in contradiction to Congress' consistent 
position that retail wheeling is not a policy to encourage. 

Utilities plan, design and construct their transmission sys- 
tems to meet their obligations to provide reliable and adequate 
power to their native load customers, including governmental ac- 
counts, at reasonable cost. Accurately performed long-term plan- 
ning and load forecasts are critical to providing reliable serv- 
ice at reasonable costs. Federal accounts that switch at will to 
other power sources will deprive utilities of the capability to 
accurately forecast future loads and plan for generation and 
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transmission capacity additions. This planning process becomes 
even farther complicated for utilities expected to provide back- 
up services to government accounts. 


Since larger customers earn more revenues and profits for 
utilities, the adverse financial affects of larger customers 
switching to off-system suppliers through retail wheeling will be 
felt in terms of stranded investments, rate increases for remain- 
ing customers, and lower earnings per share for investors of the 
utilities. Capacity investments remain as obligations, paid for 
by customers or shareowners to the extent power is unsold through 
marketed off -system sales. 



Customers leaving the system for economic reasons as a 
result of retail wheeling do not lower utility fixed costs, nor 
do they further useful public policy goals. In its most crass 
form, retail wheeling "cherry picks" profitable customers from a 
utility service territory; or, stated another way, transfers 
wealth without associated societal benefits from lowered in- 
cremental costs of producing the product. 


Federal law does not impose upon a utility the obligation of 
making available its transmission facilities as a common carrier; 
that is, utilities do not have the requirement to interconnect 
and wheel wholesale power. Furthermore, Congress, through 
federal enactments, have restricted FERC's authority to order 
mandatory wheeling. 
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Significantly, Federal Power Act provisions prohibit FERC 
from issuing an order to wheel "unless the Commission determines 
that such order would reasonably preserve existing competitive 
relationships"; prohibits FERC from issuing an order to wheel 
which "is inconsistent with any State law which governs the 
retail marketing areas of electric utilities"; prohibits FERC 
from issuing an order "which provides for the transmission of 
electric energy directly to an ultimate consumer" (16 USCA Sec. 
824 (J) (c) (1) (2) (3) (4)); and prohibits ordering of wheeling unless 
FERC finds the utility will' not likely incur a "reasonably ascer- 
tainable uncompensated economic loss (16 USCA Sec. 824(a)(1)). 

FERC has strictly construed its wheeling authority in a man- 
ner to preserve existing competitive relationships "so as to keep 
the commission out of the economic contest among utilities for 
customers". Southeastern Power Administration v. Kentucky 
Utilities Co. (1983) Util. Law Rptr. Fed. CCH Par. 12,794 pg. 
17,707, 17,714. 

Retail wheeling is a policy disfavored by Congress and 
should not be pursued by the GSA in the name of promoting full 
and open competition. Federal statutes 2 on the management of 
property do not provide GSA with authority to undertake a generic 
policy that undercuts federal energy policies of Congress and 


2. Sm 40 USCA S«c. 401, Si 299* 


7 



in- / 


implemented by FERC. While GSA is charged with the respon- 
sibility to procure public utility services in advantageous ways 
to the federal government, this generic language does not provide 
requisite authority in light of the direct language of the other 
energy statutes embodied in federal statutes and regulations. 


Respectfully submitted, 

CENTERIOR ENERGY CORPORATION on 
behalf of THE. TOLEDO EDISON 
COMPANY and THE CLEVELAND ELECTRIC 
ILLUMINATING COMPANY 




By: 


Craig 1. Smith, Esquire 
Centerior Energy Corporation 
6200 Oak Tree Blvd. , IND-455 
Independence, Ohio 44131 
(216) 447-3206 
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General Services Administration 
FAR Secretariat (VRS) 

18th and F- Streets, N.W., Room 4041 
Washington, D.C. 20405 

Reference: FAR Case 91-13 

Dear Sirs, 


This is to inform you that the proposed rule on the 
acquisition of services from utilities (56 Federal Register 23982) 
will have profound affect on the accounting systems of electric 
cooperatives. As part of this rule, the GSA is proposing at 
section 41 .007 (..j ) that the following language be added to all 
contracts between Federal facilities and cooperative utilities (we 
find paragraphs (b) and (c) are specifically troubling): 


52.241-13 Capital Credits 


(a) The Government is a member of the (cooperative name) 

, and as any other member, is entitled to capital 

credits consistent with the by-laws of the cooperative, which 
states the obligation of the contractor to pay capital credits and 
which specifies the method and time of payment. 


(b) Within 60 days after the close of the Contractor's fiscal 
year, the Contractor shall furnish to the Contracting Officer, or 
the designated representative of the Contracting Officer, in 
writing a list of accrued credits by contract number, year, and 
delivery point. Also, the Contractor shall state the amount of 
capital credits to be paid to the Government and the date the 
payment is to be made. 


(c) Upon termination or expiration of this contract, unless 
the Government directs that unpaid capital credits are to be 
applied to another contract, the Contractor shall make payment to 
the Government for the unpaid credits. 
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(d) Payment of capital credits will be made by certified 
check, payable to the Treasurer of the United States; and 

forwarded to the Contracting Officer at unless 

otherwise directed in writing by the Contracting Officer. Checks 
shall cite the current or last contract number and indicate 
whether the check is partial or final payment for all capital 
credits- accrued. 

Please delete paragraphs (b) and (c) and let (a) address the 
issue "as any other member". Also delete the word "certified" 
from paragraph (d), payment by check should be good enough in this 
statement. 


Sincerely , 


^JIM SHAFER 
General Manager 


JS/lk 



General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. 

Room 4041 

Washington, D.C. 20405 
Re: FAR Case 91-13 


In the recently published proposed rule on the acquisition of services 
from utilities (56 Federal Register 23892), the GSA is proposing at Section 
41.007 (j) additional language to all contracts between Federal facilities and 
cooperative utilities. 



I interpret this additional language to be in violation of this 
Association's Adopted Bylaws and Administrative Policies. To the extent that 
the previous year's margins are available for capital retirement purposes, the 
Association first retires capital in order of priority according to the year 
the capital was furnished and credited, on a first-in-first out basis, 
attempting to maintain a fifteen year retirement rotation period. 


A refund to a government agency prior to the designated period would not 
only constitute retiring patronage out of the order the capital was furnished, 
but could also delay refunds to other patrons due to the cash outlay necessary 
to satisfy contractual obligations with the Government. 


This seems to favor one group of members and contradicts the cooperative 
philosophy, plus increases record keeping in the accounting systems of rural 
electrics across the country. 

Sincerely, 

MOUNTAIN VIEW ELECTRIC ASSOCIATION, INC. 
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Cavalier Rural Electric Cooperative” Inc. 


"Do It Electrically" 



Serving In Cavalier and Ramsey Counties 
P.0. Box 749 

Langdon. North Dakota 58249 

July 15, 1991 



General Services Administration 
FAR Secretariat (VRS), . 

18th and F Streets NW, Room 4041 
Washington, D.C. 20405 

Re: FAR Case 91-13 


Greetings: 

Reference 52.241-1-3 Capital Credits: Item (a) is agreeable with us. 

Item (b) Within 60 days ... is not agreeable with us and we strongly recommend 
removal of this paragraph in it's entirety. Simply because we cannot determine these 
capital credits within sixty days of the close of the Contractor's fiscal year. We 
Normally do not notify the members until about April 15 of the close of the preceding year 

Item (c) Upon termination ... is not acceptable to us and we strongly recommend 
removal of this paragraph in it's entirety. Simply because to pay the capital credits 
to the government upon termination of the contract would demand "preferential treatment" 
for the government, which "preferential treatment" is not allowed under capital credits. 

For these reasons, we strongly urge elimination of items (b) and (c). 

Yours truly 

Cooperative, Inc. 


Cavaliej*. Rural Electric 



Duane L. Otto, Manager 
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HIGHLIIME ELECTRIC ASSOCIATION 



General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.w. 

Room 4041 

Washington D.C. 20405 



July 15, 1991 


Re: FAR Case 91-13 
Dear Sirs: 

The following comments are in response to the above-referenced 
publication in the Federal Register Vol.56. No. 101 dated Hay 24, 
1991. 

Section 52.241-13 referring to the immediate payment of 
Capital Credits to the government on termination of contract will 
be discriminatory to other members of the Association. Presently 
this Association pays capital credits on an approximate 15-year 
cycle. This cycle may vary considerably depending upon the margins 
of each year which in turn is dependent upon rainfall (this 
Association serves predominantly irrigation loads), the economies 
of the area, and other uncontrollable variables. It is conceivable 
that the cycle could extend out to even 25 years. To require 
payment of capital credits immediately to government agencies would 
discriminate against other members and corporations of the 
Association since they would have to wait for the normal time 
period for payment. Naturally one dollar today is worth 
considerably more than a dollar 15 to 25 years from now. 

Payment of capital credits immediately to the government would 
also tend to set precedent and could encourage other members and 
corporations to file suit against the Association for immediate 
payment of their earned capital credits. This practice would be 
totally devastating to Cooperative Associations since this capital 
is used to f inance the system operations . 

Even if a method of discounting capital credits on a present- 
value basis were developed the immediate outlay of cash may also 
cause severe financial strain on most associations. 

In conclusion please reconsider this portion of the proposed 
regulations. The financial impact of this section to Cooperative 
and member-owned utilities across the nation could conceivably 
become enormous. * 

Sincerely, ' * 

Donald R. Johnson, P.E. 

Manager 
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July 15, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. , Room 4041 
Washington, D.C. 20405 



RE: FAR Case 91-13 

I am writing to ask question regarding the proposed rule 
change in Federal Register notice 41.007 (j) part 52.241-13 
Capital Credits. Why does the government want to add to our 
paper work by putting these restrictions on us? Your 
proposed rule 52.241-13 (c) will cause a total re-work of our 
procedures. Right now we have our payments set up on a once 
a year payment schedule. If this rule is passed we would be 
caused to write checks out of our normal sequence which will 
cause undue cost placed on our customers. 


Thank you for your consideration and would appreciate a 
written explanation of my questions. 



THZ/cs 





Ow ned tAc&e we settee . . . 
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ARECA INSURANCE MANAGEMENT, INC. 

703 W. TUDOR ROAD. SUITE 200 
ANCHORAGE. ALASKA 9950? • '907, 561-MO? 

FAX: t mo" i 561-5547 



July 16, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and “P Streets, N.W., Room 4041 
Washington, D.C. 20405 

Re: FAR Case 91-13 

Dear Sir/Madam: 

Enclosed you will find the Alaska Rural Electric Cooperative Association's comments on FAR Case No. 91- 
13. 

Sincerely, 

-thx-kLuu, (M) 

David Hutchens 
Executive Vice President 
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COMMENTS ON FAR CASE NO. 91-13 
BY 

ALASKA RURAL ELECTRIC COOPERATIVE ASSN. 
July 16. 1991 



Ths Alaska Rural Electric Cooperative Association represents 15 distribution electric cooperatives in the State 
of Alaska, and these comments are submitted on behalf of our members. 

Regarding 52.241-13. Capital Credits, we support subsection (a). The government should be treated, on 
a non-dlscriminatory basis, like every other member of the cooperative. Capital credits should be assigned 
and paid to the government In accordance with the bylaws of the cooperative. Unfortunately, subsections 
(b) and (c) are in direct conflict with this policy stated in (a). 

It Is important to understand that the operating margins of a cooperative are what are allocated to its 
members as capital credits; and these capital credits, while they are held by the cooperative, are the only 
equity the cooperative has in its utility system. When these capital credits are to be paid to the members 
is determined largely by the financial condition of the cooperative. 

The electric cooperatives in Alaska are younger than the co-ops in most other states, so it is only in recent 
years that any of them have achieved the financial strength to be able to pay the previously allocated capital 
credits on any basis other than the death of a member. Several electric co-ops in Alaska still do not have 
the financial ability to pay capital credits on a routine basis. It Is not possible for most co-ops to tell the 
government when its capital credits will be paid. 


It is grossly unfair to the other members of the co-op for the government to require the co-op (in violation 
of its bylaws) to retire capital credits upon termination or expiration of a service contract while ail other 
members of the co-op must leave these capital credits in the control of the co-op for several more years 
for use as its equity. This proposed requirement in (c) would force all the other members to subsidize the 
service the co-op provides to the government 


COMMENTS ON FAR CASE NO. 91-13 
Page 2 of 2 

It is impossible for most, if not all, co-ops to furnish a list of allocated capital credits within 60 days after the 
close of the utility's fiscal year. First, the books have to be closed for the year. Second, the audit must be 
performed. Third, the board of directors for the co-op has to approve the proposed allocation of capital 
credits for the year. Finally, notice of that allocation can be given to the members. This routine takes about 
6 months. What difference could this possibly make to the government? It is not a cash transaction, it is 
only a notice of information for your records. Notice within six months should be quite satisfactory. 

Subsection (d) is also objectionable in its present form. We could use certified checks to pay the 
government its capital credits, but why should we have to? This is an unnecessary complication in the 
business routine, costing much more in staff time than in cash outlay to have the certified check issued. 
We would be very much surprised if the government has ever had a problem in cashing a capital credits 
check issued by an electric cooperative. Also, the co-op should tell the government, along with its other 
members, what year or years the capital credits were earned and whether the check represents a partial or 
final payment for that period. The co-op should not have to research the government’s account to give it 
special notice as to what other years you may have earned capital credits. We give you notice after each 
year. Keep your own records like everybody else! Perhaps this proposed requirement does bring these 
proposed regulations under the Paperwork Reduction Act after all. 

in conclusion, the proposed section 52^41-13 Is so objectionable that our members would have no choice 
but to serve the government as a non-member. In that case there would be no capital credits for you to 
worry about 
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July 16, 1991 


General Services Administration 
FAR Secretariat (VRS) 

19th and F Streets, N.W. 

Room 4041 

Washington, D.C. 20405 
REF: FAR Case 91-13 

The contractor ' s fiscal year may or may not be the same as 
Cooperative's (Rural Electric end of the fiscal year is 12-31). 
The bylaws of our Cooperative states each patron shall be 
notified within a reasonable time after the close of the fiscal 
year of the amount of Capital so credited to their account. 

Any such retirements of Capital shall be made in order of 
priority according to the year in which the Capital was furnished 
and credited. The Capital first received by the Cooperative 
being first retired. To refund to the Government current Capital 
would discriminate against other members. 


The addition of these clauses to the contracts between rural 
electric cooperatives and government agencies will add more 
requirements , which will increase the work load and time spent to 
the accounting systems of electric cooperatives. 


Sincerely, 



General Manager 


MT:kl 
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July 16, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Street, N.W., Room 4041 
Washington, DC 20405 

Dear Sir: 

Re: FAR Case 91-13 

This letter is in response to the recently published proposed 
rule on the acquisition of services from utilities (56 Federal 
Register 23982)'. I am particularly concerned with the proposal 
contained in Section 52.241-13 Capital Credits. 

I am in agreement with paragraph (a) which in part reads: The 
Government is a member..., and as any other member, is entitled 
to capital credits consistent with the by-laws of the 
cooperative,.... Indeed, if the Government has the same rights 
as any other member to accumulate capital credits, it must also 
be treated as any other member in the notification and refund of 
capital credits. Anything else is totally un-American. 

I must register my objections to paragraphs (b) , (c) and (d) as 
they set up special treatment for a member (the Government) , 
special records requirements, and special methods of payment 
(certified check) . 

As I stated earlier, the Government, as a member, is entitled to 
the same capital credits as any other member, but also must be 
bound to the same by-law requirements on the refund of those 
capital credits. 


Yours truly. 



Emmett S. Patterson, Manager 


ESP: Ism 
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July 16. 1991 


General Services Administration 
FAR Secretariat 
18th and F Streets, NW 
Room 4041 

Washington DC 20405 
RE* FAR Case 91-13 
Gentlemen: 

This letter Is In reference to Federal Register publication 
FAR Case 91-13 regarding capital credits to Federal Agencies. 

We like most other cooperatives can not allocate capital 
credits until the year end records have been audited and normally 
more than 60 days have elapsed by the time the audit has been 
approved. After the audit has been approved it takes an additional 
30 to 60 days to make the allocation. 

The cooperative bylaws provide for a first in, first out 
payment of capital credits and to make payment of any capital 
credits prior to a normal retirement would be in violation to the 
cooperative bylaws. 

Thank you for your consideration on this case. 

Sincerely, 

BUFFALO ELECTRIC COOPERATIVE 



Dean Baldwin, Manager 


TDBimjl 
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NORTHWEST KANSAS ELECTRIC 
COOPERATIVE ASSOCIATION, INC. 

P.O. Box 168 1 03 W. 4th Street 

Bird City. Kansas 67731 913-734-231 1 



To: General Services Administration July 16, 1991 

FAR Secretariat (VRS) 

ISth & P Street 
NW Room 4041 
Washington, O.C. 20405 


Subject: FAR Case 91-13 


In reviewing the proposed changes in the Federal Register I find it somewhat 
disturbing that the leaders of our country, for all their infinite wisdom, are 
so foolish. 

One of the primary objectives for Rural Electric Cooperatives from the 
beginning was an opportunity for all rural members of the same rate class to 
receive equal treatment at a fair rate without regard to who they were or what 
their social standing was. 

What you are proposing is wrong. The Federal Government should not place 
itself above the people of Rural America. When the leaders of our country are 
proclaiming equal rights and non-discrimination a biased proposal such as this 
is absurd. 

Furthermore, if the By-Laws provide for a separate rate class for non-member 
service, whereas there would be no allocation of capital credits, I suggest 
that any Federal Government service be under this class. If they feel 
preferential treatment is warranted then any expenses incurred due to the 
requirements of such a class of service would be charged back to that class 
only and would not be a burden on the remainder of our members. 


Sincerely, 

Roger Maier 
General Manager 
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P.O. Box 39 121 E. Main Cherokee, OK 73728 405-596-3: 


July 16, 1991 


General Services Administration, 

FAR Secretariat (VRS) 

1 8th and F Street NW, Room 4041 
Washington, D.C. 20405 

RE: General Services Administration, Federal Acquisition Regulations for the Ac- 

quisition of Utility Services (FAR - Case 91-13) 

Gentlemen: 

In reference to the above case, Alfalfa Electric Cooperative, Inc. has some serious 
objections to two sections of the proposed federal regulation. 

Under Section 52.241-8 - Connection Charge (e), it appears that under Sub-para- 
graph (1) (ii) that the government expects a contractor to repay the government 
for the connection charge even though the government has not met the terms of 
the contract. At our cooperative, upon the completion of the length of term of the 
contract, any advance payments will have been returned to the government. By 
requiring that the cooperative refund these credits even though the government 
has not met the conditions of the contract will cause an undue financial hardship 
on the cooperative because the facilities were provided and financed by the Coop- 
erative at the government's request. We strongly object to this procedure. 

Under Section 52.241-13 - Capital Credits, Paragraphs B, C, and 0 would be a di- 
rect violation of the Bylaws of Alfalfa Electric Cooperative, Inc. Under Paragraph B 
it would be impossible for the contractor or cooperative to state the amount of 
capital credits to be paid to the government and the date of the payment because 
this is not determined for ten to twenty years after the issuance of the capital 
credits. The payments of capital credits are currently regulated by the Rural Elec- 
trification Administration and depend upon th^ financial viability of the individual 
cooperative. Cooperatives pay back capital credits within the guidelines of the Ru- 
ral Electrification Administration and as they are able to while keeping the cooper- 
ative in a strong financial position. Alfalfa Electric has been paying capital credits 
to its members on a first in, first out basis for over 15 years and in 1991 we re- 
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General Services Administration 
July 16, 1991 
Page Two 




turned $82,000 of the 1978 margins to our members. Under Paragraph C on 
termination or expiration of this contact, the Bylaws of Alfalfa Electric Coopera- 
tive, Inc. only provide for the payment of capital credits in the case of a death of a 
natural person and this would not apply to the government. The credits would be 
paid to the government but on a regular schedule with all other members of the 
cooperative. We do not feel that it is right for the government to be treated dif- 
ferently than the other members of Alfalfa Electric Cooperative, Inc. in regards to 
capital credits. 

Please carefully consider these comments prior to the final rules on the acquisition 
of services from utilities. 

Sincerely, 


General Manager 
glw 
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CHERRYLAND ELECTRIC COOPERATIVE 
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General Services Administration 
FAR Secretariat (VRS) 

1 8th and F Streets, N.W. Room 4041 
Washington, O.C. 20405 


RE: FAR Case 91-13 


Cherryland Electric Cooperative is a consumer-owned cooperative organized on a non- 
profit basis. Cherryland has in place and properly constituted its Bylaws and certain Rules and 
Regulations governing electric service to its membership. Cherryland is also regulated by the 
State of Michigan in the matter of rates and other charges for electric service. 

Cherryland has concerns with 52.241-13, Capital Credits paragraphs (b), (c) and (d). 



Paragraph (b) states: “within 60 davs after the close..." We feel it should read: “within a 
reasonable time after the close..." It is virtually impossible for a small cooperative utility to furnish 
a patronage capital statement within 60 days. We have neither the manpower nor equipment 
available to perform such a feat Normally this can be accomplished within six (6) months from 
the close of the fiscal year. 


Also in paragraph (b), the last sentence reads: “Also, the Contractor shall state the 
amount of capital credits to be paid to the Government and the date the payment is to be made." 
This should be stricken. It is impossible to state the amount of capital credits to be paid nor the 
date of payment of such until the Board of Directors (trustees) determines that such capital 
credits will be paid and when they will be paid. 


Paragraph (c) should be deleted in its entirety. Capital credits are not payable upon 
cessation of membership and/or service from a cooperative. Capital credits are only payable 
upon determination of the Board of Directors as to method, basis, priority and order of retirement. 


Paragraph (d) presently states: "Payment of capital credits will be made by certified 
check..." The word certified should be deleted as the check is normally printed by computer and 
there is no reason for the capital credits check to be certified. To do this would be burdensome 
and costly to the cooperative. 


Sincerely, 




l ’ 

Philip C. Qble 
General Manager 


cc: Michael Oldak, NRECA Regulatory Counsel 
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July 16, 1991 ^ 


General Services Administration 
FAR Secretariat (VRS) 

18th and F St NW Room 4041 
Washington DC 20405 


Subject: FAR Case 91-13 


This letter is concerning a recently published proposed rule on the acquisition of services 
from utilities (56 Federal Register 23982). As part of this rule the GSA is proposing at 
section 41.0070 that language be added to all contracts between Federal facilities and 
cooperative utilities. We find paragraphs (b) and (c) of 52.241-13 Capital Credits; 
particularly troubling. 


Comments on Paragraph (b); 

The requirement to furnish capital credit information within 60 days of the close of the 
contractor's fiscal year is too short. We allocate capital credits after our books have been 
audited and year end financial reports have been approved by the membership at our 
Annual Meeting. Our bylaws require that our Annual Meeting be held between 75 and 105 
days after the end of the calendar year. We suggest 180 days after the conclusion of the 
contractor’s fiscal year. 

The requirement to have the contractor state the amount of capital credits to be paid to the 
Government and the date the payment is to be made should be eliminated. Depending on 
the financial condition of the Cooperative and the ability to access capital markets such as 
REA, the Cooperative may or may not actually pay capital credits for any given year. 
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General Services Administration 
July 16, 1991 
Page 2 




Comments o n Paragraph (c): 

This paragraph assumes the Cooperative makes lump sum payments to the government at 
the termination of a contract. The Cooperative's bylaws prohibit this type of payment. The 
government may receive payments only when the Cooperative's Board of Director's make 
a general retirement of capital credits for any given year(s). We suggest you eliminate this 
paragraph. 

Sincerely, 

DOUGLAS ELECTRIC COOPERATIVE, INC. 

Dave Sabala 
General Manager 


DEPARTMENT OF THE ARMY 

HEAOQUARTERS UNITED STATES ARMY TRAINING ANO DOCTRINE COMMAND 
FORT MONROE. VIRGINIA 2M51 -S000 


ATBO-GFE (-420-41(1) 


MEMORANDUM FOR General Services Administration, FAR Secretariat 

( VRS ) , 18th and F Streets NW. , Room 4041, 
Washington, DC 20405 

SUBJECT: Federal Acquisition Regulation; Acquisition of Utility 

Services 




1. Reference FAR Case 91-13. 

2. The following comments are made on the draft Federal 
Acquisition Regulation; Acquisition of Utility Services: 

a. Paragraph 41. 004-2(e) authorizes purchase of utility 
services for a period of one year without a contract under 
specified conditions but does not address the situation where 
the utility supplier refuses to sign a contract after the one 
year elapsed time period. 

b. Paragraph 41.004-5(d) limits a definite term contract to 
ten years but is silent on indefinite term contracts, if allowed. 

3. POC for this action at HQ TRADOC is Allan Bettcher, AUTOVON 
680-2309 or Commercial (804) 727-2309. 

FOR THE DEPUTY CHIEF OF STAFF FOR BASE OPERATIONS SUPPORT: 



Colonel, GS 
TRADOC Engineer 


* 
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U.S. Department of Justice 



91 -/ 3 - 32 . 


Washington. D C 20530 


Ms. Beverly Fayson 
FAR Secretariat (VRS) 

General Services Administration 
18th and F Streets, N.W. , Room 4041 
Washington, D.C. 20540 

Dear Ms. Fayson: 

This is in response to your request of May 31, 1991, for comments 
on Federal Acquisition Regulations (FAR) Cases 91-13, Acquisition 
of Utility Services, and 91-20, Notification of Ownership 
Changes. We have reviewed both proposed rules and have no 
substantive comments. Thank you for the opportunity to review 
these rules. 

Sincerely, 



yu- 

L. 'Vann 
Procurement Executive 
Justice Management Division 



JUL 2 2 1991 



July 16, 1991 


General Services Administration 
FAR Secretariat <VRS> 

18th and F Streets, N.W. 

Room 4041 

Washington, DC 20405 


REs FAR Case 91-13 


De a r S i r : 

I am writing in response to your proposed rule on acquisition of 
services from utilities ( 56 Federal Register 23982). 

The addition of section 52-241-13, Capital Credits, is 
unnecessary, not consistent with current practice of electric 
cooperatives, burdensome and an unnecessary increase in operating 
costs for the electric cooperatives. 


the 

a 


First, paragraph (b) places an unreasonable burden on 
cooperative. Final determination of the capital credits for 
calendar year is not made until June of the following year. This 
is caused by the delay in getting the notice of allocation of 
capital credits from the generation and transmission cooperative 
supplier. Only after their books are closed and audited, are 
allocations determined. In our case, our audit year ends March 
31st. Our audit is not presented to the Board of Directors until 
June. Following acceptance by the 
allocation of capital credits is given 
the annual meeting in August each year, 
to meet the requirement proposed by this 


Board, the notice of 
to our members prior to 
It would be impossible 
rule. 


Secondly, the payment of capital credits is determined annually 
by our Board of Directors. Authorization to make payment is 
dependant on the financial condition of the cooperative and is 
subject to limitation established by our loan agreements with the 
Rural Electrification Administration and private lenders. It is 
not possible to forecast any dates when payment would be made. 


"Otmetl % Sent* 
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Thirdly, paragraph <c) is unclear as to whether paragraph < a > is 
controlling. "Consistent with the by-laws of the cooperative" is 
the operative phase. As paragraph (c) stands it appears to 
require payment of the capital credits at the expiration of any 
contract. To do so would both violate the by-laws of the 
cooperative governing equal treatment of all members and could 
jeopardize its tax exempt status with the Internal Revenue 
Service. Premature return of capital credits to a specific class 
of service would appear to violate the non-discrimination 
requirements of the cooperative's exemption as well as the loan 
agreements previously cited. 

Fourth, unless there is evidence available of a widespread 
instances of a violation of these by-laws by cooperatives in 
relation to GSA contract, why is this additional rule necessary? 
Why generate additional cost to the other members of the 
cooperative? Where is the just benefit to the government? 

If there, is a problem of widespread abuse or violation of 
cooperative by-laws, why not spend the time and effort to 
resolve those situations? That approach would appear most 
costeffective. 

Finally, the requirement that a certified check be issued in 
transmitting capital credit payments is an unnecessary expense. 
Most cooperatives, like ours, use computers to generate the 
checks. Requiring special treatment and expense for GSA refunds 
is an unnecessary expense which the other members of the 
cooperative would be forced to pay. 

The proposed section is unnecessary, burdensome and will generate 
additional cost to the cooperative without sufficient benefit to 
either the government or the members who will share the burden of 
this expense. 

Overall, as the saying goes, "if it ain't broke, don't fix it". 

We see no reason for a change in the present contracts. The 
proposals are either unworkable, violate by-laws or are an 
expense without benefit. 

* 

Sincerely, 


E. Paul Bienvenue, General Manager 


cc> Michael Oldak 


PHONE 218 745-471* 
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P. K. M. Electric Cooperative, Inc. § 
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Warren. Minnesota 56762 


General 5 e •' . l : e s Administration 
FAR Secretariat (VRS) 

18th and F Streets 
NW Room 4041 
Washington, D.C. 20405 

RE: FAR CASE 91-13 


Dear Sirs, 

I am writing to address the proposed change to contract language 
between federal facilities and cooperative utilities. 

We currently assign capital credits to our government owned accounts 
on the same basis as we do all other consumers. 


It would be a matter of impr act i c al i ty to notify the Government in 
writing within 60, days of year end as to what their capital credit 
balance would be, and when it will be paid out. the Board of 
Directors determine both these items on a year by year basis 
consistent to the timing of our annual meeting in June. Currently 
our equity is below 40%. REA regulations do not allow a general 
retirement to take place under these circumstances without prior 
approval from them. This normally takes 60 days. 

Upon termination of an electrical service agreement, the capital is 
currently being retired as described above. The only situation where 
we pay out capital credits at termination of electrical service is to 
settle the the estate of a deceased member. Capital credits are not 
cash to any consumer until directed to be paid out by the Board of 
Directors, and so cannot be paid out to the Government or anyone else 
upon termination of electrical service. 


If you have any questions, please contact me at the above address. 
Thank you. 


Sincerely, 





Michael Schmidt 

Manager Administrative Services 
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Sulphur Springs Valley 
Electric Cooperative, Inc. 




Howard D. Bethel 
Executive Vice President 
and General Manager 


P.O.'Box 820 
Wiilcox, A Z 85644 
Telephone: (602) 384-2221 

July 16, 1991 




General Services Administration 
FAR Secretariat (VRS) 

Room 4041 

1-8th and F Streets NW 
Washington, DC 20405 

Re: FAR Case 91-13 


Gentlemen: 

We wish to file the following comments on proposed rules which the General 
Services Administration (GSA) recently published regarding the acquisition of 
services from utilities (56 Federal Register 23982). 



Our comments are in regard to section 41.007 (j) that requires certain 
language be added to all contracts between federal facilities and cooperative 
utilities. We are particularly concerned about paragraphs (b)and (c). 


Paragraph (b). The repayment of patronage capital is determined by the 
financial condition of the cooperative at the time the refund is authorized by 
its Board of Directors. Although goals may be established in the cooperative’s 
equity management plan for repayment of capital credit, an exact schedule cannot 
be established. 


Paragraph (c) will serve to give the government discriminatory and 
preferential consideration over other members of the cooperative and, if applied, 
supersedes the contractual relationship established between the cooperative and 
its members. There Is no practical reason the government should receive 
preferential consideration over any other member/customer of the cooperative. 


Paragraph (d). There Is no justification to require a certified check in 
lieu of regular cooperative corporate checks. Other special administrative 
requirements and handling procedures will only serve to Increase the 
cooperative’s administrative cost. 


We very strongly oppose paragraphs (c) and (d) as published. 
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July 17, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th Sc F Streets, N.W. 

Room 401 

Washington, D.C. 20405 


To Whom it May Concern: 

I wish to- comment on your proposed rule on the acquisition 
of services from utilities (56 Federal Registerer 23982 ) . 

Section 52,241-13 Capital Credits, paragraphs (b) and (c). 

At the present time at the end of each fiscal year, we do 
furnish the all contracting officers in writing with the capital 
credits they have earned during the preceding fiscal year. 
However, the date these capital credits are to be paid is 
dependent on the cooperatives financial abilities and are 
difficult to determine in advance. We are trying to remain on a 
19 year cycle’ or less. The immediate payment of capital credits 
could place a cooperative in financial trouble. 

The transfer of capital credits from one account to another 
will have a profound affect on the accounting systems of electric 
cooperatives. 

Thank you for allowing me the opportunity to comment on the 
proposed change. 


Yours truly, 

xfZ 

Robert Westby / 
Manager 

Renville-Sibley 
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McLean Electric Co-operative, Inc. 
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July 17, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. 

Room 4041 

Washington, DC 20405 


RE: General Services Administration, Federal Acquisition 

Regulations for the Acquisition of Utility Services 
(FAR Case 91-13) 

Dear Sirs : 



Please consider the following comments on the proposed rule on 
the acquisition of services from utilities (56 Federal Register 
23982). 


In Section 41.007(j) - 52.241-13 Capital Credits - paragraphs (b) 
and (c) - we do not feel these two paragraphs are justified. The 
Cooperative does not do this type of estimating, or recording for 
any of it's other members, and sees no reason to bear the extra 
expense for the Federal government. 


Please delete paragraph (b) and (c) from the proposed rule. 



RJD/raf 


"We put Value on the Line” 
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General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, NW 
Room 4041 

Washington, D.C. 20405 

Re: Comments, FAR Case 91-13, Section 41.007 (5), 

52.241-13 Capital Credits 


Gentlemen : 



Our Cooperative is opposed to the GSA proposed rule that 
requires specific language be added to contracts between 
cooperatives and all federal facilities regarding the payment 
of Capital Credits to Federal Agencies. Federal agencies, as 
consumers of rural electric energy, are members of 
cooperatives. As members, they represent only one group. 

They are many other members such as other state agencies, 
corporations and individuals. The GSA apparently wants to 
establish a privileged relationship through specific contract 
language. The Cooperative structure prides itself on 
fairness where all members expect and deserve equal 
treatment. What is good for one class of members should be 
good for all members, and in turn, apply to them also. 


Paragraph A specifies a time and method of payment. This is 
not possible, since capital credits are paid at a future date 
after a Board Resolution has been passed, a determination 
that funds are available, and assurance that REA loan 
requirements have been met. 


The requirements of Paragraph B would not be possible for 
cooperatives with calendar year closings, such as ours. This 
would require a capital credit allocation and closing prior 
to the completion of the annual CPA Audit which deems whether 
margins are indeed valid. Such a requirement would appear to 
take precedence over CPA requirements in auditing margins. 


Paragraph C and D appear to express "government privilege" in 
that they expect potential payment at the end of a contract 
rather than when the Board declares capital credit payment. 


All of these requirements would place undue financial 
hardship on our cooperatives. This would come at a time when 
our rural economy is experiencing extremely hard times . 

Added costs of additional recordkeeping would ultimately come 
to rest as an additional burden on rural rate-payers. 
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Charles Schimke 
Accounting Manager 


cc: Fred A. Lackey 
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July 17, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W., Room 4041 
Washington, DC 20405 

Ref: FAR Case 91-13 

Gentlemen: 


Reference is made to your recendy published proposed rule on acquisition of services from 
utilities (56 Federal Register 23982). As a part of this rule, you propose at Section 41.007 
O') to add language regarding capital credits from cooperative utilities. We find 52.241-13 
Capital Credits, specifically (b) and (c) to be in conflict with our by-laws and accounting 
procedures. We are further constrained by our mortages with the Rural Electrification 
Administration (Article II, Section 16 of the Common Mortgage) and National Rural 
Utilities Cooperative Finance Corporation. Please reconsider this proposal as to the effect 
it would have on the operations of rural electric cooperatives. 


Sincerely, 



Lynn R. Midgette 
General Manager 



3304 South Boomer Orive / P. O. Box 1809 / Stillwater, Oklahoma 74076 / Phone 405—372*2884 
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TRI-COUNTY 
ELECTRIC 
COOPERATIVE 
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General Services Administration 
FAR Secretariat (VRS) 

Room 4041 

18th and F Streets, N. W. 

Washington, D. C. 20405 

Re: FAR Case 91-13 

Dear General Services Administration: 

The proposed contract clauses of 52.241-13 need to be reconsidered because 
of their adverse impact on the cooperative. Please note the following 
problems created by the proposal: 

1. The assumption made in Paragraph (a) is not correct. Our Bylaws 
allow for the accumulation of investment in the cooperative in 
the form of capital credits. There is not an obligation to pay 
capital credits and there is no set time when they must be paid. 

It is up to the discretion of the cooperative . to decide if and 
when capital credits will be paid. 

2. The 60-day notification in Paragraph (b) is not workable because 
the allocation of capital credits is usually not made by that 
time. In addition, the decision if, when ^nd how much will be 
retired in a general retirement of capital credits has not been 
made. 

3. The payment of all capital credits at the end of the contract is 
not possible under our Bylaws. We can only pay capital credits 
when there is a general retirement of capital credits to all 
members. Our only exception is to the estates of a deceased 
person. We believe it is not fair or reasonable to our members 
to provide a special retirement of capital credits to a specific 
group of members. Therefore, we would request that no changes 
be made and that the government receive capital credit payments 
at the same time and basis as our other members. 

4. Finally, the proposed changes would create a significant change 
to our accounting procedures and methods to accommodate such a 

* requirement . 
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Because the federal government does receive these payments ;*/he n the 
cooperative chooses to make a retirement, it seems to us that the pro- 
posed changes are unnecessary and inappropriate. Please delete this 
entire section. Thank you*-.-- 


Cooperatively yours, 



Bruce L. Me is tad 
General Manager 


BLM/Tlrj) 



R. 8. Evemart 
General Manager 
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General Services Administration 
FAR Secretariat (VRS) 

18th & F Streets, N.W. 

Room 4041 

Washington, D.C., 20405 


Re: FAR Case 91-13 


Gentlemen : 

Please be advised that we oppose the proposal of 
section 41.007 (j) containing language regarding the return 
of capital credits to a Government Contractor. 

Presently our Cooperative refunds Capital Credits on 
a percentage basis to our membership. We treat all members 
equally and feel that this ruling would not be acceptable to 
us. 


Cooperatively yours. 


R. B. Everhart 
Manager 
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Carroll Electric 
Cooperative Corporation 
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July 11, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W., Room 4041 
Washington, D.C. 20405 

Re: FAR Case 91-13 


Gentlemen: 

The GSA proposed rule on the acquisition of services 
from utilities (56 Federal Register 23982) is proposing at 
section 41.0Q7(j) that the following language be added to 
all contracts between Federal facilities and cooperative 
utilities: 

(b) Within 60 days after the close of the Con-;* 
tractor's fiscal year, the Contractor shall fur- 
nish to the Contracting Officer, or the designated 
representative of the Contracting Officer, in 
writing a list of accrued credits by contract 
number, year, and delivery point. Also, the Con- 
tractor shall state the amount of capital credits 
to be paid to the Government and the date the 
payment is to be made. 

(c) Upon termination or expiration of this con- 
tract, unless the Government directs that unpaid 
capital credits are to be applied to another con- 
tract, the Contractor shall make payment to the 
Government for the unpaid credits. 

In my opinion this would be discriminatory toward all 
other cooperative members. Our capital credits are paid on 
a rotating basis with oldest capital credits retired at the 
earliest possible time by a formula established by the Rural 
Electrification Administration, which we must follow unless 
a waiver is granted. 

Should we be required to do that which you propose, 
then our retirement of capital credits rotation would be 
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FAR Case 91-13 Comments 
July 18, 1991 
Page 2 


skewed and the government agency receiving the capital 
credits would be receiving an unfair advantage at the ex- 
pense of fellow members and the general public. 

Sincerely, 

Don Smothers 
General Manager 

DS/np 
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WILD RICE 
ELECTRIC 

COOPERATIVE, INC. 

Ecu <3‘ OoDonumty Emoicye r 


July 16, 1991 
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General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. 

Room 4041 

Washington, DC 20405 

RE: General Services Administration, Federal Acquisition Regulations 

for the Acquisition of Utility Services (FAR Case 91-13) 

Dear Sirs: 

Wild Rice Electric Cooperative, Inc., is very concerned about 
Section 52.241-13, Capital Credits of the proposed changes to 
Vol. 56, No. 101, of the Federal register concerning a contract 
between the General Services Administration and utility suppliers. 

Specifically, paragraphs (b) and (c) are of most concern. The 
notice of accrued credits within 60 days would be difficult although 
would be possible. I believe 90-120 days would be a more practical 
time frame. The most difficult provision would be the requirement 
to inform the government of the amount and date of future payment 
of capital credits. In many rural electric cooperatives, that 
decision is made by the board of directors later in the year. 

Also, to require payments immediately upon termination or expiration 
of the contract is a direct variance from normal capital credit 
payout procedures. Normally the capital credits are paid out 
through a general retirement via a first in- first out method. 
Therefore, although it may vary between utilities, the payment 
cycle will range anywhere from ten to twenty or more years depend- 
ing upon the financial position of the cooperative. Many cooperatives 
do allow for a lump sum payment in the case of a death to settle 
the estate, many times at discounted values to reflect present 
day values. To impose a special rule provision for government 
agencies seems inappropriate. 

I encourage changes that would allow for more flexible capital 
credit notices and pay out of funds. Rural utilities are having 
a difficult enough time to remain financially viable and yet offer 
continued services. Any additional requirements that would or 
could affect earlier, or larger, payments would only add more 
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General Service Administration 
July 16, 1991 
Page 2 

burden onto our rural consumers. Given today's rural economy 
that is certainly not needed. 

Thank you. 

Sincerely, 


Steven J. Haaven 
General Manager 
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INSPECTOR GENERAL 

DEPARTMENT OF DEFENSE 
400 ARMY NAVY DRIVE 
ARLINGTON. VIRGINIA 22202 2884 
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Ms. Beverly Fayson 
Federal Acquisition 

Regulation Secretariat (VRS) 

General Services Administration 
Washington, D.C. 20405 

Dear Ms . Fayson : 

We have reviewed Federal Acquisition Regulation Case 91-13, 
"Acquisition of Utility Services" and have no comment on the 
proposed coverage . 

We appreciate the opportunity to review the case. 




Sincerely, 

y// , ■ / ,/ / 

S-trU' ( ' 7 " - A/ ’*• — 

Michael R. Hill 
Assistant Inspector General 
for Audit Policy and Oversight 


Enclosure 
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July 16, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th & F Streets, N.W. 

Room 4041 

Washington, DC 20405 

RE: GENERAL SERVICES ADMINISTRATION FEDERAL ACQUISITION REGULATIONS 

FOR THE ACQUISITION OF UTILITY SERVICES (FAR CASE 91-13) 

Dear Sir, 

The General Services Administration (GSA) recently published a proposed 
rule on the acquisition of services from utilities (56 Federal Register 23982) 
As part of this rule, the GSA is proposing at section 41.007 (j) that the 
following language be added to all contracts between Federal facilities and 
cooperative utilities. We find paragraphs (b) and (c) specifically troubling. 

52-241-13 Capital Credits 

(a) The Government is a member of the (cooperative name) , 

and as any other member, is entitled to capital credits con- 
sistent with the by-laws of the cooperative, which states the 
obligation of the Contractor to pay capital credits and which 
specifies the method and time of payment. 

(b) Within 60 days after the close of the Contractor's fiscal year, 
the Contractor shall furnish the Contracting Officer, or the 
designated representative of the Contracting Officer, in writing, 
a list of accrued credits by contract number, year and delivery 
point. Also, the Contractor shall state the amount of capital 
credits to be paid to the Government and the date the payment is 
to be made. 


(c) Upon termination or expiration of this contract, unless the 
Government directs that unpaid capital credits are to be applied 
to another contract, the Contractor shall make payment to the 
Government for the unpaid credits. 

(d) Payment of capital credits will be made by certified check, 

payable to the Treasurer of the United States; and forwarded to 
the Contracting Officer at , unless otherwise 

directed in writing by the Contracting Officer. Checks shall 
cite the current or last contract number and Indicate whether 
the check is partial or final payment for all capital credits 
accrued. , 
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RE: FAR CASE 91-13 

PAGE TWO 


The addition of these clauses to the contracts between rural electric 
cooperatives and government agencies will have profound affects on the 
accounting systems of electric cooperatives and will give preference to the 
government over all other member-owners of the cooperative. 


Each year this cooperative mails to every member a card stating the 
capital credits they are entitled to for that year's service. Because of 
year-end closing of the books, C.P.A. Audit and computer services, it is 
not always possible to have this accomplished within 60 days. As far as 
when capital credits will be paid out, we are currently on a 19-year cycle, 
but the rotation of capital credits depends on the financial condition of 
the cooperative, as determined each year by the Board of Trustees. The goal 
is to reduce the number of years, but this is not always attainable. 



As far as paragraph (c) , as per our by-laws, capital credits are paid 
on a first in/first. out basis. To pay the government upon termination or 
contract expiration would not only be treating the government with preference 
but also be in contradiction to our by-laws. Paragraph (d) also indicates 
that the government would have us treat them with preference over the rest 
of our member-owners. 


We work very hard to maintain the cooperative principle of business 
and do not wish to see it eroded by regulations giving preference to one 
group or individual over another. 


; 


Sincerely, 



W - l Sr f7 


South Central Arkansas 
Electric Cooperative, Inc. 

1 140 Main Street 
P. 0. Box 476 

Arkadelphia, AR 71923-0476 
(501) 246-6701 


General Services Administration RE: FAR Case 91-13 

FAR Secretariat (VRS) 52.241-13 Capital Credits 

18th an F Streets, N.W. 

Room 4041 

Washington, D.C. 20405 
Gentlemen: 

This is to voice the objection of South Central Arkansas Electric 
Cooperative, Inc. to the wording contained in the above-mentioned 
article in the Federal Register. 

The Cooperative has always had a very good working relationship with 
all the Federal entities which it is involved with. However, the 
refunding of capital credits by South Central Arkansas Electric Cooperative, 
Inc. is regulated by the mortgage agreements that it has with both 
the Rural Electrification Administration (REA) and Cooperative Finance 
Corporation (CFC) which hold mortgages on its system. 

In the past, the capital credits of South Central Arkansas Electric 
Cooperative, Inc. have, for the most part, been retired on a 20 year 
rotation basis if the Cooperative was in the financial position to 
retire than. Currently the Cooperative has retired its capital credits 
up -Trough 1967. 

It has always been the practice, at least in recent times, for the 
Cooperative to notify its membership of the allocation of patronage 
capital yearly in its centerspread in the Rural Arkansas magazine. 

Along with this, any member is encouraged to contact our office if 
they desire more specific information on the allocation which their 
account has received. 

On another point, to my knowledge, South Central Arkansas Electric 
Cooperative, Inc. has never issued a certified check to retire any 
year's patronage capital assignment. It is my opinion that what this 
is seeking is for all the government agencies involved to be treated 
differently than all the other members of our Cooperative. I personally 
do not feel it is fair to these rate payers, or possibly even to tax 
payers, for the additional expense which the Cooperative would have 
to go through to give these government entities special consideration. 


JUL 
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Lock me at the wording in paragraphs 3, C , and D of FAR Case 91-13, 
it looks to me as if possibly the writing of these. regulations cculs 
violate the bylaws of not only South Central Arkansas Electric Coopera- 
Inc. but other electric cooperatives throughout the nation. It could 
also force us to possibly violate our mortgage agreements. 

It is with this in mind that we sincerely request that the wording 
be changed in 52.241-13 Capital Credits of FAR Case 91-13. 


Sincerely, 

Ronald Easley 
General Manager 


RE:ca 
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THE CANEY VALLEY ELECTRIC COOPERATIVE ASSOCIATION. INC. 


JOHN M SH=?oaRO 
Manager 


July 16, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th & F Streets, N.W., Room 4041 
Washington, D.C. 20405 

RE: Comments (FAR Car 91-13) 

Dear Sir : 

For many years the various agencies of the U.S. Government have used 
the FAR contracting rules to intimidate and leverage small rural electric 
cooperatives into relinquishing territory to other utilities and in ob- 
taining unwarranted rate reductions for their agencies. This current 
case 91-13 appears to improve the Government's bargaining position in 
these negotiations by again placing unwarranted restrictions on rural 
electric cooperatives before they can be considered as vendors of elec- 
tricity and telephone services. 

Irrespective of the supplying utility company, cooperative or municipal, 
the integrity of the state authorized, certificated, and regulated ser- 
vice territory boundaries must not be pre-empted by FAR rules relating 
to market surveys, competitive bids, or existing power supply contracts. 
Most rural electric cooperatives have higher electric rates than their 
competition because of the territory they serve. 

At Section 4l.007(j) the proposed language in 52.241-13 Capital Credits, 
paragraphs (b) and (c) appear to be drafted specifically to preclude 
small rural electric cooperatives from qualifying . as vendors . Paragraph 
(b) provides that the rural electric cooperative has only 60 days to 
prepare a statement of capital credits earned, after the end of the 
fiscal year. This rule is proposed without regard to how or when all 
other consumer /members of the cooperative receive their earned capital 
credit statements. The rule, as proposed, qould either give the Govern- 
ment preferential treatment dr. place an undue hardship on the cooperative 
to produce these statements within the 60 day limitation. Paragraph (c), 
as proposed, provides that the Government will be paid all allocated 
capital credits upon contract termination or expiration, at their option. 
All other consumer /members' allocated capital credits are repaid only 
when the Board of Directors of the cooperative determine that the finan- 
cial condition of the organization is sufficient to allow the retirement 
of this capital. The Rural Electrification Administration, through its 

Mail Address: P.O. Box 308, Cedar Vale, Kansas 67024 • Telephone: Area Code 316 758-2262 
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If the proposed rule is accepted in the final rule that is issued, all 
rural electric cooperatives will be able to provide electric service to 
government agencies. The cost to provide electricity under these rules 
will be greater for the reasons I have mentioned earlier. In our present 
regulated environment, these additional costs will have to be borne by 
the customer classification responsible for these costs. Your rates will 
be increased to cover the costs associated with complying with your rules. 


I understand that the FAR rules were designed to protect the tax payer 
and provide equal access for small vendors to government contracts. These 
rules, as proposed, will not meet either goal. 



Manager 


JS:kc 
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BILL HOLCOMB 
Manager 


EA/T CEATRAL OKLAHOfTIA 
ELECTRIC COOPERATIVE, IAC. 

Drawer 1178 Okmulgee, Oklahoma 74447 v 918) 756-0833 


General Services Administration 
FAR Secretariat (VRS) 

Room 4041 

18th and F Streets, Northwest 
Washington, D. C. 20405 


Re: FAR Case 91-13 


To Whom It May Concern: 


We wish to comment on the proposed rule dealing with Federal 
Acquisition Regulations, FAR Case 91-13, specifically Section 
41 . 007 ( j ) regarding contracts between Federal facilities and 
cooperative utilities. 



In Section 52.241-13, Capital Credits, part (a), we agree with the 
Government's statement that it is entitled to capital credits, as is 
any other member, when the payment of those capital credits is 
consistent with the Bylaws of the Cooperative. However, there are 
statements made in parts (b), (c) and (d) that are inconsistent with 
East Central Electric's Bylaws. 


In paragraph (b) the requirement that the Contracting Officer be 
notified in writing of accrued credits within 60 days of the close 
of the Cooperative's fiscal year is unreasonable. Capital credits 
cannot be allocated to our consumers until an audit by an 
independent auditing firm has been completed. Under REA regulations 
our auditors have 90 days to perform an audit. It is unlikely that 
we could get an audit performed and then make our capital credit 
allocation within 60 days after the close of the fiscal year. Also, 
paragraph (b) provides that the Cooperative shall state the am ount 
of capital credits to be paid to the Government and the date the 
payment is to be made. The decision as to whether or not to make a 
capital credit payment is made by our Board of Directors on an 
annual basis, based upon a determination by the Board as to whether 
or not the payment of capital credits can be made without the 
impairment of the Cooperative's financial condition. This decision 
is partly based upon the auditor's report, which, as stated earlier, 
cannot be made within your 60 day time frame. 



J.E. CUMBBY 
Sec *y -Treat. 

HOWARD SIZEMORE 
AmI. Sec *y -Treat. 


DONALD A. BEAN 
President 

LUTHER SHOEMAKE 
Vice-President 
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Member 

RAYMOND PAUL 
Member 


BASIL MYERS 
Member 

K.D. BAILEY 
Attorney 
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With regard to part (c), capital credit payments are made to our 
members on the basis of the Board of Director's determination of 
whether or not capital credit payments can be made without impairing 
the financial condition of the Cooperative, not upon the termination 
or expiration of a particular contract with a particular member. 

Concerning part (d), payment of capital credits is made in the name 
of the member and cannot be transferred. It is therefore not 
possible for us to make capital credit payments payable to the 
Treasurer' of the United States unless the energy account is carried 
in the name of the Treasurer of the United States. Also, East 
Central Electric has been in business for 53 years and has issued 
thousands of capital credit checks. We therefore feel the 
requirement that payment be made by certified check is unreasonable. 

Sincere ly 

k 

c 

FRED J. SMITH, Director 
Accounting and Finance Department 

FS:cs 
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July 16, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W., Room 4041 
Washington, D.C. 20405 


RE: General Services Administration , Federal Acquisition Regulations for 

the Acquisition of Utility Services (FAR Case 91-13) 

Gentlemen: 


We are concerned about the proposed changes to 56 Federal Register 23982, 
Section 41.007 (J), 52.241-13 Capital Credits. 


Most of the proposed wording in 52.241-13 would have to be changed to 
comply with our Capital Credit Plan as provided in the bylaws. Perhaps 
sufficient change in wording could be made under 41.007(a) on a 
" substantially the same as " basis if a liberal interpretation were given. 


Since any agreement regarding Capital Credits would necessarily have to 
comply with our bylaws, we suggest 52.241-13 be changed to read as follows: 


"52.241-13 Capital Credits 

(a) The Government is a member of the (cooperative name) 

, and as such, will be entitled to Capital Credit 

allocations and refunds as provided for in the bylaws for all 
members . 

(b) Delete 

(c) Delete 

(d) Delete” 

Thanks for the opportunity to comment and for your consideration. 


Very truly yours. 



Wi Edgecombe-Martin County 
ft Electric Membership Corporation 
P.O. Box 188 • Tarboro, North Carolina 27886 

919 - 823-2171 1 - 800 - 445-6486 
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July 16, 1991 


General Services Administration 
FAR Secretary (VRS) 

18th A F Streets, Room 4041 
Washington, DC 20405 

Re: FAR Case 91-13 

Dear Sirs: 

We are in receipt of Volume 56, No. 101 of The Federal Register of 
May 24, 1991, in which Proposed Rules are published proposing 

changes in utility contracts. We find the following points highly 
objectionable for the reason stated. 

52.241- 6 (b) Annual meter tests, particularly for small electric 

services places an undue burden on small utilities 
if this is not their normal practice. Electric 
meters are highly dependable and the expense at this 
interval is unwarranted. 

52 . 241- 5 (d . 2 ) Suspension of the contract minimum charge, which in 

the case of most rural electric cooperatives is 
designed to recover ownership costs of specifically 
provided facilities, shifts this cost unfairly to 
other members of the cooperative. 

52 . 241- 5( b) Cooperatives cannot assign capital credits until 

their independent audit is complete. Additional 
time is usually required to schedule the process 
with the data processing contractor. These items 
can cause a lag of approximately six months before 
the assignment is available. 

To be required to notify the Contracting officer 
outside of normal channels (usually via a blanket 
mailing) will require an additional financial burden 
on the cooperative and consequently other members. 

52 . 241- 5 ( c ) To our knowledge no rural electric cooperative makes 

a refund of capital credits upon termination of 
service. These funds are invested in capital 
projects. It is usually many years after service is 
received that capital credits are retired by action 
of the Board of Directors. 
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General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. 

Room 4041 

Washington, D.C. 20405 
RE: FAR Case 91-13 

Ladies and Gentlemen, 

I am offerring my comments on the above referenced proposed rule. 
I take exception specifically to 52.241-13 Capital Credits, 
paragraphs B and C. 

We allocate capital credits on an annual basis and notify our 
customers ..in. April of their previous year’s capital credit 
allocation. It would be impossible for us to allocate capital to 
the United States Government on a fiscal year basis. It would also 
be very inappropriate to make payment of all capital credits to the 
government at the time of termination or expiration of any 
contract. Equity capital is retained by the Cooperative to finance 
plant additions and replacements and it would be unfair and in 
violation of our by-laws if we were to pay out the capital credits 
to the government before they were scheduled to be paid out to the 
rest of the membership. I encourage you to change your rule. It 
would give the government special privileges that the rest of our 
customers do not enjoy. 

Thank you for your consideration of my comments. 

Yours truly, 

Ronnie M. Kennedy 
Manager 
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July 17, 1991 

General Services Administration 
FAR Secretariat (VRS) 

18th and F Street N. W. 

Room #4041 

Washington, 0. C. 20405 
Dear Sirs, 

I am writing to express my disappointment in your proposed rule 
regarding capital credits in FAR case # 91-13 with relation to 
our government electrical loads. 

We presently are very proud of a 15 year capital credit rotation 
program with the retirement of 1976 being mailed out in the mail 
this Friday. • The program is subject to the approval of the Rural 
Electrification Administration however on a year to year basis 
due to our 21% equity level. The specific plan is certainly not 
identified in the bylaws as you are assuming in the proposed 
rule. 

The second problem is that you are creating a bookkeeping 
nightmare. The requirement that the capital credits be paid at 
the time of the contract termination is not fair to the rest of 
the membership, Our only provision for retirement before the 15 
year plan, if REA continues to approve it which is questionable, 
is to settle estates after the death of both spouses . Why should 
the government get their retirement early when the rest of the 
membership has to wait? 

The last concern I have is for cash flow. Since the United States 
Air Force missile facilities makes up approximately 16% of our 
revenue base, early retirement would be impossible. 


Sincerely, 


SHEYENNE VALLEY ELECTRIC COOP. 






Bruce R. Carlson 
Manager 
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July 17, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets NW Room 4041 
Washington, DC 20405 

Re: FAR Case 91-13 


H-D Electric Cooperative appreciates the opportunity to com- 
ment on the proposed rule change that was published in the 
Federal Register on Friday, May 24, 1991 in regard to capital 
credit retirement between cooperative and federal entities. 

Section 52.241-13, Paragraph B states that within 60 days of 
the close o t the contractor's fiscal year, the contracting 
officer shall be notified of the amount of capital credits to 
be allocated and the time of payment. Our allocation of 
capital credits is made after the audit has been performed 
for that particular year. This audit does not occur until 
April, with the final results made available in May or June, 
therefore it is not in keeping with our policy to in this 
short a period. 

By the same token, the date of when the payment will be made 
in regard to these capital credits, cannot be specified. De- 
termination of capital credit retirement is a decision of the 
Board of Directors, made on an annual basis, based on the fi- 
nancial condition at that time, if it is deemed that it will 
not hinder the operations of the cooperative. Capital credit 
retirements are made providing the conditions are met regard- 
ing the mortgage agreements with the Rural Electrification 
Administration or upon special approval from this organiza- 
tion. For this reason, a specific date cannot be made. 

The by-laws also state that any such retirements shall be 
made in order of priority according to the year in which the 
capital is furnished and credited, capital first received by 
the cooperative, being the first Retired. Paragraph C under 
the same heading also states that upon termination of the 
contract, the unpaid capital credits that have been applied 
shall be paid. Again, under the present by-laws of the co- 
operative, expiration of a contract does not permit the re- 
tirement of the unpaid capital at termination. Capital is 
only retired under the rotation that is being exercised at 
this time, however it does allow for a transfer of the ac- 
count to some other contract. 
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The adoption of these rules, as submitted, would have a pro- 
found effect on the present accounting system in regard to 
allocation and retirement of capital credits. For this 
reason, we urge you consider this in adopting rules regarding 
this section. 

Again, we thank you for the opportunity to provide input on 
the proposed change. 

Sincerely, 
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General Service Administration 
FAR Secretariat (VRS) 

18th and F Streets NW 
Room 4041 

Washington, D.C. 20405 


Re: FAR Case 91-13 


Ladies and Gentlemen: 


We represent the New Mexico Electric Cooperatives (NMEC), on behalf of which 
we submit comments pursuant to 56 Fed. Reg. 23982. 



The NMEC is a nonprofit corporation representing the views of New Mexico rural 
electric cooperatives, serving their consumer-owners located over 80% of the State 
and comprising approximately 25% of its population. The NMEC members are the 
following non-profit membership corporations owned and operated by and for the 
benefit of thier consumers: Central New Mexico Electric Cooperative, Inc.; Central 
Valley Electric Cooperative, Inc.; Columbus Electric Cooperative, Inc.; Continental 
Divide Electric Cooperative.; Farmers Electric Cooperative, Inc.; Jemez Mountains 
Electric Cooperative, Inc.; Kit Carson Electric Cooperative, Inc.; Lea County 
Electric Cooperative, Inc.; Otero County Electric Cooperative, Inc.; Plains Electric 
Generation and Transmission Cooperative, Inc.; Sierra Electric Cooperative, Inc.; 
Socorro Electric Cooperative.; Southwestern Electric Cooperative, Inc.; and 
Springer Electric Cooperative, Inc. 


The NMEC is governed by a Board of Directors elected by the membership, each 
director being a manager or member of the Board of Trustees of a cooperative 
member. Each cooperative member is governed by a Board of Trustees elected by 
the consumer-owners, each trustee being a consumer-owner. Each consumer-owner, 
regardless of size or type of service, is entitled to one vote in electing trustees and 
passing upon other business at members’ meetings, which are held within each 
cooperative at least annually. The NMJEC, through representational democracy, is 
the oldest and largest utility consumer organization within the State of New Mexico. 



Each NMEC member is an electric public utility subject to the general supervision of 
the New Mexico Public Service Commission (NMPSC), except Plains which furnishes 
wholesale electric power and energy to its utility-members for resale and is subject to 
limited regulation by the NMPSCwith respect to its wholesale service to its utility- 
members, pursuant to the New Mexico Public Utility Act (PUA), NMSA 1978, 
Section 62-3-1 etseq. 
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members, pursuant to the New Mexico Public Utility Act (PUA), NMSA 1978. 
Section 62-3- 1 et seq. 

Each NMEC member is organized under the New Mexico Rural Electric 
Cooperatrive Act. NMSA 1978. Section 65-15-1. et seq., which sets forth provisions 
governing patronage capital refunds and the adoption, amendment and repeal of 
bylaws, which are binding upon members (Kins v. Fanners, £/ec. Coop.. 56 N.M. 552, 
246 P.2d 1041 (1952)). 

Each NMEC member is primarily financed with loans by or guaranteed bv the 
United States of America, acting through the Administrator of the Rural 
Electrification Administration (REA). The bylaws adopted by the members 
generally follow the model bylaws promulgated by the REA, including provision that, 
in order to induce patronage and assure that a cooperative will operate on a 
nonprofit basis, the cooperative must account on a patronage basis to all its members 
for amounts received and receivable from the furnishing of utility service in excess of 
costs and expenses, such margins being received upon the understanding that they 
are furnished by the members as capital and that the cooperative is obligated to pay 
the margins by credits to a member’s capital account. The model bylaws provide that 
patronage capital credited is to be properly recorded and reported to a member 
within a reasonable time after the close of the cooperative’s fiscal year, the amounts 
so credited having the same status as though they had been paid to the member in 
cash in pursuant to a legal obligation to do so and the member had then furnished 
the cooperative corresponding amounts for capital. Prior to dissolution or 
liquidation of the cooperative, outstanding capital credits, are, according to bylaws, 
to be returned in order of priority according to the year in which the capital was 
furnished and credited and, with respect to patronage capital credited in more recent 
years in the case of most cooperatives, in the order the Board of Trustees 
determines, except most bylaws allow for an out-of-order retirement in event of 
request for a deceased person’s estate, but only in event the Board of Trustees first 
determines that the financial condition of the cooperative will not be impaired 
thereby and restrictions upon retirements contained in the mortgage (which covers 
all assets which the cooperative may have to access in order to retire patronage 
capital), of which REA is the author and under which the United States is the 
principal mortgagee, are first met. 

Most NMEC members provide service to Federal installations and, generally, 
NMEC members have limited equity and restricted liquidity available for patronage 
capital retirements. In most cases, NMEC members are retiring capital credits 15 to 
20 years after the member’s account was credited, because of mortgage restrictions 
and the cooperatives’ financial conditions. 

With this background, we comment with respect to certain of the proposed 
regulations, our lack of comment concerning the remaining portions not intended to 
be either acceptance or rejection. 

•x 

41. 004-1 fa) This should be revised to exclude the use of clauses otherwise required 
by 41.007 when the rate or terms of service are fixed or adjusted by a regulatory 
body. If this change is not made and agencies attempt to procure utility services 
under terms and conditions contrary to state regulation, the utility will most likely 
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have to decline service until the regulatory body accedes to the GSA or grants a 
variance, if a variance is obtainable under state law. In many cases, the Federal 
agencies would be thereby disadvantaged. Further, failure to recognize state law 
when inconsistent with the required 'clauses would violate Section 8093 of the 
Department of Defense Appropriations Act of 1988, Public Law 100-202. 

52.241- 1 The PUA, like sirauliar laws in other states, requires utilities to adhere to its 
Filed schedules, NMSA 1978, Section 62-8-5, and not to unreasonable discrimination 
between consumers, NMSA 1978, Section 62-8-6. Therefore, having the contract 
control in case of inconsistency violates state law. 

50.241- 2 fdl The last sentence may be inconsistent with rates filed with the NMPSC, 
so should be omitted or conditioned to be applicable if consistent with applicable law 
and regulations and filed rates schedules. 

50.241- 4 fd'l The last sentence is contrary to state law and, in most cases, filed 
schedules and, further, would unlawfully deny the cooperative of its property without 
compensation and due process. 

52.241- 5 Applicable NMPSC regulations and filed schedules already cover the 
subject matter. The proposed regulations should apply only if not inconsistent with 
applicable law and regulations and filed schedules. 

52.241- 8 and 52.241-9 To avoid conflict with filed schedules, customarily being 
extension policy in the form of a service rule, the required clause should be included 
only when not inconsistent. 

52.241- 13 As stated supra, the bylaws already provide for (a) and for reporting 
credits to a member seasonably. The 60 day period set forth in (b) may often not 
provide sufficient reporting time for cooperatives, and should be 120 days instead. A 
cooperative will generally be unable to state when capital credits will be retired, 
because the rotation period changes and, at the time of retirement, the Board of 
Trustees must first make a financial determination of non-impairment and mortgage 
conditions must first be met. 

The out-of-order retirement provided for in (c) is contrary to the bylaws and, due to 
the meager equity capitalization and limited liquidity, could cause severe hardship to 
a cooperative. Especially when other members demand and may be granted equal 
treatment when service is discontinued, the REA purpose may be frustrated, the 
ability of the cooperative to repay REA-loans or REA-guaranted loans could be 
threatened, the corporate existence could be at stake and the extent and quality of 
service may be necessarily curtailed. Because state law often recognizes a member’s 
patronage capital interest as a property right and, at least arguable, until retirement 
occurs in accordance with the bylaws the cooperative may have a property right to 
use the capital provided by a member (as recognized by the bylaws), forced early 
retirement may also contravene the Firth Amendment to the Constitution of the 
United States. 
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The requirement of payment to the United States of capital credits by certified check 
is unnecessary . and only serves to disadvantage the remaining ratepaying members: 
it should be deleted. 

Individual members of the NMEC and the National Rural Electric Cooperative 
Association may submit additional comments, with which the NMEC generally 
concurs. 

Thank you for your consideration. 


RNC:stg 
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Sangre De Cristo Electric Association, Inc. 
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July 17, 1991 


General Services Administration 
FAR Secretariat" (VRS) 

18th & F Streets, N. W., Room 4041 
Washington, D. C. 20405 

Ladies & Gentlemen: 


RE: FAR Case 91-13 


These comments are in response to a May 24, 1991 Federal Register Notice 
of Proposed Rulemaking, Section 52.241-13, Capital Credits. 

Sangre De Cristo Electric Association is an electric distribution cooperative 
serving about 6,000 consumers in five counties of Colorado, including some 
federal government accounts. 

Our concerns about the proposed rule are in regards to paragraphs (b), 

(c), and (d), as' follow: 


(b) Within 60 days after the close of the Contractor's fiscal year, 
the Contractor shall furnish to the Contracting Officer, or the 
designated representative of the Contracting Officer, in writing 
a list of accrued capital credits by contract number, year, and 
delivery point. Also, the Contractor shall state the amount 
of capital credits to be paid to the Government and the date 
the payment is to be made. 

— Our normal procedure is to notify our consumers within 90 
to 120 days following the end of the year of their capital 
credit allocation for the previous year. Shortening the 
notification period to 60 days would place an undue burden 
on us. 

— Each consumer is issued a member (capital credit) number, 

and the capital credits are combined in one amount for notifi- 
cation purposes, regardless of how many delivery points a 
consumer might have during the year. It would be unjustifiably 
costly to reprogram our data processing equipment to accrue 
and accumulate the capital credits by delivery point. 

— We are a borrower from the Rural Electrification Administration 
(REA), which is an agency of *the federal government. Our 
mortgage with the REA contains certain restrictions on how 
and when we can pay capital credits. These restrictions 
make it impossible to state a date certain when the capital 
credits can be paid. 
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Our capital credit notices each year are accumulative; that is, 

they show a previous balance, the current year’s allocation, and 
the current balance. To itemize the allocations by. year would, 
again, result in costly reprogramming charges, and serve no purpose. 

(c) Upon termination or expiration of this contract, unless the Government 
directs that unpaid capital credits are to be applied to another contract, 
the Contractor shall make payment to the Government for the unpaid 
credits. 

— As mentioned above, our mortgage with REA restricts the amount 
of capital credits we can refund, based upon criteria set forth 
by REA. In addition, our bylaws outline the procedures by which 
capital credits may be refunded. Our bylaws dictate that the 
refunds must be made on a first-in/first-out (FIFO) or an equal 
percentage basis. We cannot discriminate by refunding capital 
credits to the federal government in any amount disproportionate 
to refunds to our other consumers. 

(d) Payment of capital credits will be made by certified check, payable 

to the Treasurer of the United States; and forwarded to the Contracting 

Officer at j , unless otherwise directed in writing by the 

Contracting Officer. Checks shall cite the current or last contract 
number and indicate whether the check is partial or final payment 
for all capital credits accrued. 

— When refund checks are issued, they indicate for which period 
of time the accrued refund is being made. To identify the refund 
by contract number would again be unjustifiably costly. 

In summary, this proposed rule will create major changes in our accounting system. 

I do not feel that the cost of these changes is justifiable, and the cost will 
have to be born by all of our consumers. The proposed rule is also discriminatory, 
in that it requires refunding capital credits to federal agencies out of the 
normal order of retirements. 

Please contact me if you have any questions regarding our position in this matter. 

Sincerely, 

SANGRE DE CRISTO ELECTRIC 


RJS/aj 

cc: Bob Bergland, General Manager, NRECA 

Ray Clifton, CREA . 







ORCAS POWER & LIGHT COMPANY 

Main Office: P.O. Box IS". East sound. WA 9S245-01S7 
Telephone: <2061 3~6-2252 


July 17, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets ,N.W. , Room 4041 
Washington D.C. 20405 

Re: FAR Case 91-13 

Gentlemen: 

We have reviewed your proposed rules on the acquisition of 
utility services as proposed under FAR Case 91-13. We do not 
find these proposed rules to be reasonable nor is it possible for 
us to operate under their requirements. We offer the following 
specific comments: 

1. Section 52.24-13 (a) While our bylaws provide for the han- 
dling of capital credits, the determination of the method 
and time for payments is specifically reserved for the Board 
of Directors. The only obligation of our cooperative to pay 
capital credits is when "the financial condition of the 
cooperative will not be adversely affected”. 

2. Section 52.24-13 (b) It is not possible for our cooperative, 
nor others of which I am aware, to provide for patronage 
capital notice of allocation within 60 days of the close of 
the fiscal year. In most years our audit is not complete by 
that time. The earliest date by which we could guarantee 
the patronage capital allocated is June 1st. The form of 
notification of capital credits for the government will be 
the same as for the other members of our cooperative. It is 
not possible for us to indicate the information you request 
on our patronage capital notice form. As a practical mat- 
ter, our patronage capital system combines the information 
from all accounts into a summary for each individual member. 
Thus, information relating to a specific account is lost. 

Since the determination of when to pay capital credits is 
reserved to the Board of Directors, it is not possible to 
specify the date when payment of the allocated capital 



JlH 2 2 1991 

A MEMBER OWNED ELECTRIC COOPERATIVE / SERVING . THE SAN JUAN ISLANDS 



1 


ii-fr 

General Services Administration 
FAR Secretariat (VRS) 

Washington D.C. 20405 
July 17, 1991 
Page - 2 - 


credits will be made. Many cooperatives use a 20 year rota- 
tion cycle. I don't believe that it is possible or reason- 
able to expect a Board of Directors to commit to a date 20 
years in the future for the return of patronage capital. 

The Board of Directors of Orcas Power and Light Company is 
not returning patronage capital at this time because the 
financial condition of our cooperative would be adversely 
affected. 

In December of 1990 our system -was struck by two devastating 
storms which, together, cost nearly $1,000,000 to repair. 

The Board has determined that the first priority of our 
cooperative is to financially recover from the impact of 
these storms. These storms could not have been anticipated 
20 years ago. 

3. Section 52 .'241-13 (c) It would not be possible for our coop- 
erative to pay capital credits to the government when ser- 
vice is terminated. It is necessary that the government be 
treated in the same manner as the other members of our 
cooperative. We would not be willing to discriminate 
against the other members of our cooperative by making early 
payments of capital credits to the government. 

4. Section 52.241-13(d) As indicated under Section (b), it is 
not possible for our patronage capital checks to indicate a 
specific account or contract number that patronage capital 
was accrued under. The amount of paper work involved in 
keeping track of this would far exceed any benefit to our 
members. As a cooperative, if we offered this service to 
the government we would be required to offer it to our other 
members. This would necessitate a complete overhaul of our 
patronage capital system which would be an expensive project 
for our cooperative to undertake. 

In general, I find the proposed rules require our cooperative to 
treat the government different than the remaining members of our 
cooperative. Notwithstanding an obligation to serve, we would 
pot serve a member who came in and demanded these kind of rules. 
Our cooperative has a set of bylaws, approved by the members, a 
duly constituted Board of Directors, and a reasonable set of 
operating policies. These policies are applied consistently to 
all of our members and I don't feel that it is in our coopera- 
tives best interests or our members best interests to have a 
separate set of rules that applies to one specific member. If 
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you desire service from our cooperative, the government, as any 
other member must agree to abide by the rules and regulations of 
our cooperative. Membership in our cooperative is not mandatory 
unless you wish to purchase power from us. Those that do want to 
purchase power from us must agree to be bound by the coopera- 
tive's bylaws, rules and regulations. This applies to the United 
States government as it applies to any other entity seeking 
service from us. 

Sincerely, 

W. Douglas Bechtel 
General Manager 


WDB/cm 


Corn Belt Electric 
Cooperative Inc. 
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General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. , Room 4041 
Washington, DC 20405 

Re: FAR Case 91-13 

Dear Sir: 

Please be advised that Corn Belt Electric Cooperative is opposed 
to the language in section 41.007(j) of (56 Federal Register 
23982.) We find paragraphs (b) and (c) particularly troublesome 
for the following reasons: 

1. To pay unpaid capital credits upon termination or expiration 
of the GSA contract would be discriminatory to one 
particular segment of our membership. This would give 
priority of paying capital credits to one class of our 
membership, which is against our by-laws. 

2 . There is no guarantee that the cooperative would be in a 
financial position to pay capital credits at the time of 
termination of the contract. Disasters, such as ice storms, 
could rid the cooperative of its cash reserves. 

3. The cooperative has a binding contract with GSA which states 
that GSA is a member of the cooperative being bound by the 
by-laws of the cooperative. The by-laws do not provide for 
individual member priority for payments of capital credits. 

For these reasons we are opposed to the above mentioned proposed 
rule . 

Sincerely yours, 

CORN BELT ELECTRIC COOPERATIVE INC. 



Manager 
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Y-W ELECTRIC ASSOCIATION, INC. 

BOX Y • 250 MAIN • AKRON • COLORADO 80720 • TELEPHONE 3-J5 - 22 , ; 


July 17, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets NW, Room 4041 
Washington, D.C. 20405 

Subject: FAR 91-13 - Acquisition of Utility Services 

The proposed rule changes by General Services Administration on the 
acquisition of services from utilities (56 Federal Register 23982) are 
discriminatory in favor of the federal government over all other 
cooperative members. 

The main problems lie in section 41.007(jj, referencing paragraphs 
(b) and (c) of subpart 52.241-13. Paragraph (a) sums up everything that 
needs to be stated addressing capital credits to all members of a Rural 
Electric Cooperative. 

Complying with the provisions of paragraph (b) pertaining to the 60 
days notice would; cause timing problems for all cooperatives. The 
delivery of notification of capital credits is normally covered by by-law 
provisions already voted upon by the Membership. The date that payment of 
capital credits will be made cannot be determined at that time . Payment 
date is restricted and controlled by REA mortgage provisions and 
Membership controlled By-laws. 

Paragraph (c) cannot be complied with by the cooperative without 
treating the Federal Government in a very favorable way over all other 
members. It would open up the cooperative to litigation. Premature 
retirements would adversely affect the Cooperative's financial 
condition even to the point of defaulting on some loan requirements. 

Very simply put, the conditions proposed are asking for preferential 
treatment . Payment of capital credits must be made in the same manner to 
each and every member. 

Y-W requests that the proposals be reviewed and that paragraphs 
( b ) and ( c ) , be deleted from the proposed revisions . 

Sincerely, 

Y-W Electric Association, Inc. 

Delbert L. Hardy, tCe . 

General Manager 

CC: Bob Bergland, General Manager-NRECA 



J 



Crawford Electric 
Cooperative, Inc. 

Post Office Box 10 
Bourbon, Missouri 65441 
Telephone: (314) 732-4415 
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July 17, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. 

Room 4041 

Washington , D .C . 20405 



RE: FAR Case 91-13 


Gentlemen : 


The proposed rules as published by General Services 
Administration for services from utilities (56 Federal Register 
23982) Section 41.007(j'), places a burden on Crawford Electric 
Cooperative which it cannot comply with for the following 
reasons: 


1 ) by mortgage agreement Crawford Electric can not retire 
more than 25% of prior years margin without prior R.E.A. 
approval . 


2) the Cooperative bylaws provide that capital credits shall 

be refunded only after the Board of Directors has determined 
that the financial condition will not be impaired. The 
bylaws do not specify the method or time of payment. For 
a bylaw to change this provision would require revision of 
the other sections of the bylaws and would have to have been 
done by a vote of the entire membership. 





iz wouid be impossible for the Cooperative to notify 
within the 60 day time frame as puolished because the prior 
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years margin is not determined 
books have been audited. 


until after the 
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If, for no other reason, the proposed rules are unreasonable and 
without merit. . .. 


Sincerely , 



Larry B. Austin 
Manager 


LBA:bw 

cc: Michael Oldak 

N.R.E.C.A Regulatory Counsel 




COOPERATIVE 


General Services Administration 
FAR Secretariat (VCS) 

18th and F Streets, N.w. Room 4041 
Washington, D.C. 20405 

Dear Director: 

In reference to FAR Case 91-13, two sections, b and c, are 
potentially devastating for rural electric cooperatives. 

Southwest Electric currently refunds capital credits on a 
rotating basis which is determined from a thorough review of the 
cooperative's financial position. Using this review process, it 
is impossible to determine at what time future capital credits 
will be refunded. 


Preston District Office 

Route 1. Box U4 
Preston, Missouri 55732 
Telephone: (417) 722-4491 
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J-7 District Office 

Pc-:e "0 Box 7692 
Rcac~ V ssour 55797 
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Main Office 

PO. Box 150 

Bolivar. Missouri 65813 

Telepnone i4i7) 326-5244 


Furthermore , making such determinations could prove detrimental 
to sound accounting practices. 

On behalf of Southwest Electric, I respectfully request that the 
language in sections b and c of 52.241-13 Capital Credits be 
deleted because of the potential harm to rural electric 






JUL 2 2 1991 



Hormon €lectric Association, Inc. 
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Phone (405) 688^3342 


114 North first 


Hollis Oklahoma 73550 

Dwighc Bowen, Manager 


July 17, 


1991 


General Services Administration 
FAR Secretarist (VRS) 

18th and F Street, N.W. 

Room 4041 

Washington, D. C. 20405 


Re: FAR Case 91-13 


Gentlemen: 

In response to the proposed rule on the Acquisition of Utility Services, 
we anticipate a number of problems if section 52.241-13 Capital Credits 
of the proposed rule is adopted. Part (b) of this section would place 
requirements upon capital credit allocations that are inconsistent with 
cooperative bylaws and produce limitations upon CPA audit time periods. 
Also, exact dates for payment of capital credits would not be possible 
due to equity, level requirements , cash requirements, and REA approval 
needed to make capital credit retirements. Part (c) again is inconsis- 
tent with cooperative bylaws as capital credits are retired on a first- in 
first-out basis. This section would give preferred treatment to a 
specific member. Part (d) would require special treatment of a capital 
credit retirement by not allowing payment to be made on general retire- 
ment checks as all other capital credit retirements. 

Addition of these clauses to contracts would create a profound effect 
on the accounting systems of electric cooperatives and also cause the 
need to amend bylaws of the cooperative as they currently exist. Please 
consider these problems before adoption of Section 52.241-13 
Credits in FAR Case 91-13. 



Dwight Bowen 
General Manager 
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Moreau-Grand Electric Cooperative, Inc. 


P.O. Box 8 

Timber Lake, SD 57656 


Phone 865-3511 (local) July 17, 1991 Toll Free 1-800-952-3158 


General Services Administration 
FAR Secretarial (VRS) 

18th & F Streets, N.W. 

Room 4041 . 

Washington DC 20405 

Gentlemen: 

RE: 56 Federal Register 23982 - FAR Case 91-13 

I have read this proposed rule and find parts of it particularly troublesome 
and I am, therefore, strongly objecting to them. 

One of your proposed rules states that within 60 days after the close of our 
fiscal year, we will furnish the government with a notice of the amount of their 
capital credits earned during the inmediate past year. We prefer to wait until 
such time as we have our annual audit performed so that the allocations do not 
have to be adjusted. We would need 120 days to get this accomplished. 

You are also asking that we furnish you with a statement telling you when the 
payment for capital credits will be made. This is a decision made by our Board 
of Directors on an annual basis and must be based on sound management principles . 
In addition, the Rural Electrification Administration imposes certain limiting 
factors pertaining to the payment of capital credits. 

Another troublesome area is the statement that upon termination or expiration 
of a contract, unless the government directs that unpaid capital credits are to 
be applied to another contract, the cooperative shall make payment to the govern- 
ment for the unpaid capital credits. That would, in effect, be giving the govern- 
ment preferred treatment in relation to the rest of our elastomers. That is not 
permitted by our bylaws. It also violates what we would view as f airplay. 

We also object to billing any meters conjunctively. We are more than happy to 
provide the government with the electrical service they need. If you want more 
than one meter installed at a location, we'll install it but we won't bill them 
conjunctively. This is not available to the rest of our customers and we should 
not have to make a special exception for the gpvemment. 

If it appears that there is a problem with a meter, we will have it tested at 
your reqeust. If the meter tests within the limits allowed by state law, we 
would expect you to pay the costs associated with the meter test. However, if 
the meter does not test within these limits, we will pay the costs associated 
with the meter test and we will adjust your bill accordingly. I think this is 
a more fair way to handle meter tests than your proposal. 
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Me do serve several government installations and we sincerely appreciate the 
governments’ business. However, we ‘must resist any effort to give the government 
preferential treatment over the rest of our customers. 

Thank you for your consideration in this matter. 

Sincerely, 

MOREAU-GRAND ELECTRIC COOPERATIVE, INC. 

T^ait t L (aXt 

Bart Birkeland, Manager 
BB/ sas 
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Hunt-Collin Electric Cooperative, Inc. 

POST OFFICE BOX 428 / HWY 69 SOUTH / CELESTE. TEXAS 75423 
TELEPHONE (903) 455-55 1 5 1 (800) 545-451 3 


July 17, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and ? Streets, MW, Room 4041 
Washington, DC 20405 

RE: FAR Case 91-13 

To Whom It May Concern: 

The proposed addition by GSA to all contracts betveen Federal 
facilities and cooperative utilities as outlined in FAR section 
41. 007 ( j ) , paragraph 52.241-13 of the above referenced Federal 
Acquisition Regulations are inconsistent with our cooperative's 
Bylaws and would be detrimental to all our membership. 

Hunt-Collin cannot support the proposed changes to Federal 
Acquisition Regulations. 


Sincerely, 

H. M. wommack 
Executive Vice President 

HNW:mm 
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Kandiyohi Co-op Electric 
Power Association 

I.Mi Hv. \ E. 

Willmar. Minnesota 5<>20I- V JH04 
Telephone .MIi ;.'5~i|55 
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July 17, 1991 


General Services Administration 
FAR SecretariaC (VRS) 

18th And F Streets, NW 
Room 4041 

Washington, D.C. 20405 
RE: FAR Case 91-13 

May I respectively recall the grass roots portion of the Rural 
Electrification Act. Rural electric cooperatives were formed to provide 
electric service to rural communities because other utilities felt this 
was not economically feasible. 

When our local Cooperative was formed, the only equity, we had were the 
membership fees. All financing was . done through the Rural 
Electrification Administration (REA). The capital credits earned had to 
be retained in order to meet principal payments on mortgages. The 
remaining portion was used to build utility plant. 

To enter into a contract with the government, whereby the cooperative 
would refund capital credits to the government annually; would create an 
undo hardship as the initial cost to provide electric service would have 
been paid for through general funds or loan funds. The capital credits 
(or margins) from this account could have been used to repay the 
principle or replenish general funds to build additional services. 

Also , refunding capital credits each year would be putting undo burden on 
the remaining members; because, the account in the name of the government 
would not have paid its fair share of the cooperative's financing 
capital. 

The reimbursement to the government of capital credit allocation within 
60 days of the close of the cdoperative ' s fiscal year would also put undo 
burden on the cooperative. The cooperative's books cannot be audited in 
that short a period of time. The audit by an Independent auditor must be 

completed before the allocation of capital credits. 

* 

Under REA loan provisions, capital credits cannot be refunded if the 
cooperative has equity of less than 40Z without REA approval. If a 
cooperative served a large government installation, it is possible that 
the refund of capital credits could create a drain on the cooperative's 
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cash flow and lower equity to a point whejre it would be violating REA 
loan provisions. 

The present.- -system has worked well so far, even though there are those 
who think modification s could be looked at. But, the annual 
reimbursement of capital credits to the government does not look at the 
whole capital credit reimbursement issue. It appears to be parochial in 
nature and a form of hidden tax in that our members , the tax payers , 
would pay high rates to maintain cash flows. 

Another area that may be affected is the cooperative's General Funds. 
Making annual capital credit payments to government accounts, could force 
the cooperatives to borrow more money to keep the remaining capital 
credit retirements on the prescribed schedule . 

This brings us to the By Laws of the cooperative. This Cooperative, and 
I assume all other cooperatives, address capital credit retirements in 
the organization's By Laws. Any changes in how we retire capital credits 
would require a change in the By Laws which can only be done by vote of 
the membership of the cooperative. Preferential treatment of 
governmental accounts, I fear, would not be well received by the 
membership . 

It is the position of this Cooperative that the GSA's proposed rules for 
section 41. 007 (j) of all contracts between Federal facilities and 
cooperative utilities be dropped. 



* 
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Inland 

Power & Light Company 

320 East Second Avenue 
P. O. Box 4429 

Spokane. Washington 90202-0429 

Telephone i509i '47-7151 FAX (509) 747 = 7987 



July 17, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W., Room 4041 
Washington, D. C. 20405 

Re: FAR Case 91-13 

Dear Sir: 

The General Services Administration recently published a proposed rule 
on the acquisition of services from utilities (56 Federal Register 23982). 

As part of this rule, the GSA is proposing at Section 41 .007 (j) that the 
following language be added to all contracts between Federal facilities and 
cooperative utilities: 

52.241-13 Capital Credits. 

(a) The Government is a member of the (cooperative name) 

, and as any other member, is entitled to capital credits 
consistent with the by-laws of the cooperative, which states the 
obligation of the Contractor to pay capital credits and which specifies the 
method and time of payment. 

(b) Within 60 days after the close of the Contractor's fiscal year, the 
Contractor shall furnish to the Contracting Officer, or the designated 
representative of the Contracting Officer, in writing, a list of accrued 
credits by contract number, year and delivery point. Also, the 
Contractor shall state the amount of capital credits to be paid to the 
Government and the date payment is to be made. 

(c) Upon termination or expiration of this contract, unless the 
Government directs that unpaid capital credits are to be applied to 
another contract, the Contractor shall make payment to the Government 
for the unpaid credits. 

(d) Payment of capital credits will be made by certified check, payable 
to the Treasurer of the United States; and forwarded to the Contracting 

Officer at ' unless otherwise directed in writing by 

the Contracting Officer. Checks shall ci|e the current or last contract 
number and indicate whether the check is partial or final payment for all 
capital credits accrued. 

Let me offer the following comments regarding these proposed changes: 

(1) The date for notification of capital credits should be August 15 of 
the year following the close of the Contractor's fiscal year. The amounts 
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of capital credits allocated would not be available until at least June 30 
of each year and the August 15 date would be consistent with Internal 
Revenue Service regulation (T.D.6014 1953-1CB.110) regarding capital 
credits. 

(2) The date for payment of capital credits is dependent upon the 
financial condition of the cooperative. Decisions on if capital credits will 
be paid and, if so, the amount that will be made are made on a yearly 
basis by the Board of Trustees. Rural Electrification Administration 
regulations and loan covenants may not allow capital credits to be repaid 
if the financial condition of the cooperative would be jeopardized. 

(3) Rural Electrification Administration and Internal Revenue Service 
regulations do not allow the selective repayments of capital credits that 
may be required by Section (c) above. The refund of capital credits to 
all members must be done on the same basis. Refunds cannot be made 
to selected members ahead of schedule. 

In conclusion, I would like to make two points. 

(1) The addition of these clauses to the contracts between rural 
electric cooperatives and government agencies will have a profound affect 
on the accounting systems of electric cooperatives. In fact, it may be 
impossible for rural electric cooperatives to comply with many of the 
provisions of the suggested changes. 

(2) Increasing regulations and requirements for early retirement of 
capital credits will lead to higher electric rates. The GSA should be 
working toward rules to cut "red tape" rather than increasing it. 

Because of this, I strongly urge you to reconsider these onerous 
changes and to eliminate these requirements from your rule. 

Thank you for your consideration of these comments. 

Sincerely, 

INLAND POWER 6 LIGHT COMPANY 



Richard Heitman 
Manager 


C:MGR/GSA. RH/sc 
cc: Tom Foley 

Brock Adams 
Slade Gorton 
Bob Bergland 
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Clay Electric Cooperative, Inc. 
P.O. Box 308 

Keystone Heights, Florica 32656-C3C3 
(90-1) 4734911 




July 17, 1991 


General Services Administration 
FAR Secretariat (VRS) 

Room 4041 

18th and F Street, N.W. 

Washington, D. C. 20405 

Re: FAR Case 91-13 

Dear Sir: 

The first paragraph of the GSA Proposal concerning contracts between federal 
facilities and various electric cooperatives as proposed in FAR Case 91-13 is 
not based on sound business practices and is in conflict with other governmental 
agencies such as REA and the Internal Revenue Service. In order to accomplish 
what is being requested, cooperatives would have to go on some kind of margins 
stabilization program that would guarantee margins each year and in an amount 
equal to enough to refund the year that had been guaranteed. 

The Cooperatives have a mandate from the Internal Revenue Service to allocate 
Capital Credits annually, however, we are in no position to specify method and 
time of payment due to unknown future financial circumstances. Your paragraph 
A, where the government states that the cooperative will sign a contract which 
specifies method and time of payment, is in conflict with accounting capabilities 
to determine future financial circumstances ten to fifteen years down the road 
without some kind of margin stabilization accounting which appears to be contrary 
to the desires of the Internal Revenue Service and REA, as well as many other 
accounting standards. 

Paragraph B, which requires written notification of accrued credits by contract 
number and year and delivery point within sixty (60) days, would create an 
additional burden on the cooperatives due to the fact that so many other 
governmental requirements and corporate requirements are taking place at that 
same time. During the first sixty (60) days after the close of a physical year, 
most cooperatives are going through their corporate audit which ties up enormous 
amounts of time for their accounting personnel. In addition to that, there are 
many other governmental requirements that are paving to be met such as pension 
audits, tax returns, labor reports, arid employee reports. The sixty-day 
requirement for notice simply is not realistic. A more practical time span for 
such notification would be 120-150 days after the close of the year. The 
requirement of the amount of Capital Credits to be paid and the date the payment 
is to be made, which is included in that paragraph under Current Accounting 
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Methods, is an impossibility. Capital Credits returned and method of payment 
are determined annually as a result of current earnings for previous Capital 
Credits that have been assigned. Economic conditions and growth changes make 
predictability of such a payment impossible to determine ten to fifteen years 
in advance . 

Paragraph C in your proposed rule where upon termination of a contract the 
government directs that unpaid Capital Credits be made as a payment immediately 
to the government in one form or another is a clear violation of ethical rules 
involving fair and equitable distribution of Capital Credit payments. The 
government's right to Capital Credits should be no greater than a citizen or 
corporate body who has to wait for equitable refunds. Such a rule as proposed 
would require a utility to administer an impossible task to forecast cash flows 
and budgets required for sound physical operating purposes. 

Your Paragraph D, where the government is requesting that Capital Credits be 
made by certified check to the Treasury of the United States, is asking for 
special handling of governmental accounts and would constitute an unnecessary 
cost for the utility. Utilities consider all of their consumers as equal 
participants in the cooperative and one group or class should not receive unequal 
treatment in services or participation in margins and methods of receiving margin 
refunds . 


If the government insists on implementing such inequitable rules, cooperatives 
may find themselves in the position of not wanting government business and may 
certainly find themselves reluctant to sign any contracts that create unequal 
treatment among their members. 


Sincerely, 

Willi am^ Phillips 
General Manager 



/nw 
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July 17, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. 

Room 4041 

Washington, DC 20405 
Dear Sir: 

Re: FAR Case 91-13 

The electric cooperatives of the State of Tennessee must oppose 
the implementation of the Capital Credits Section 52.241-13 of 
the General Services Administration proposed rule for the 
following reason. 

The Tennessee Valley Authority, an agency of the Federal 
Government and the regulatory agency for Tennessee cooperatives, 
has not allowed the payment of Capital Credits to members of the 
cooperative. TVA is given regulatory authority under the 
provisions of the Public Utility Regulatory Policies Act. TVA 
contends that in lieu of capital credits, the cooperative must 
reduce the rate charged to the class of customer. 

To protect the tax exempt status of the cooperative, the ability 
to calculate the equity of the member is provided for in the 
accounting procedures of the cooperative satisfactory to answer 
the requirements of the Internal Revenue Service. This 
accounting procedure is in the event that the cooperative should 
ever be dissolved or if the policy should ever be changed to 
allow for payment of capital credits. 


Sincerely, 



General Manager 
mf 
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General Services Administration 
FAR Secretariat (VRS) 

18th and F Street, N.W. 

Room 4041 

Washington, D.C. 20405 
Re: FAR Case 91-13 

Gentlemen: 

I represent Intercounty Electric Cooperative Association, 
Licking, Missouri, a rural electric cooperative. 

This letter is to advise you of the position of Intercounty 
Electric Cooperative with reference to the recently published 
proposed rule on the acquisition of services from utilities 
(.56 Federal Register 23982). . 

In particular I refer to Section 52.241-13 Capital Credits 
and Paragraphs (b) and Cc) under that Section. The addition 
of the clauses to the contracts between rural electric coopera- 
tive and government agencies as provided in Paragraphs (b) 
and (c) above referred to would be very burdensome on and 
cumbersome to the accounting systems of electric cooperatives 
including Intercounty Electric Cooperative. It is the posi- 
tion of Intercounty Electric Cooperative that it is opposed 
to the proposed rule because of the burdensome and profound 
affect that the rule would have on the accounting system of 
Intercounty Electric Cooperative. 

For the reasons above stated. Inter county Electric Cooperative 
respectfully requests that the portion of the above rule 
above mentioned, to-wit: Section 52.241-13 Capital Credits , 

Paragraphs Cb) and Cc) , be modified or deleted from the pro- 
posed rule. 
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Western Montana electric 



Generating & Transmission cooperative, inc. 


Missouia. MT 59801-5601 


FAX (406) 721-3738 
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General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, NW 
Room 4041 

Washington, D.C. 20405 

BE: FAB CASE 91-13 


By this letter we are providing comments on the proposed rule under FAR Case 
91-13 as published in the Federal Register Notice of May 24, 1991. 


If an agency of the Federal government applies for and is granted membership 
in an electric distribution cooperative, and thereby becomes a member-consumer, such 
agency should be granted the same rights and privileges as any other member. 


Specifically, under Section 52.241-13 Capital Credits, we suggest eliminating 
subsections (b) and (c). Imposition of such contract terms are in conflict with how 
other consumers are treated, and would prove to be an onerous and expensive 
administrative task. 



Sincerely, 

Ronald H. Wilkerson 
Manager 


cc: Member System Managers 

Allan Cooper, Lincoln EC ^ 
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General Services Administration 
FAR Secretariat • VRS j 
18th and F Streets, N.W., Room 4041 
Washington, D.C. 20405 

RE s FAR Case 91-13 

Gentlemen : 

Your agency recently published a proposed rule on the 
acquisition of services from utilities (56 Federal Register 
23982 that is very troubling to me. I am referring to the 
portion of the rule pertaining to capital credits. 

Section 52.241-13 (a) allows 60 days after the close of the 
fiscal year in which to furnish information on capital 
credits earned, and ( b ) requires payment of accrued capital 
credits upon' termination of the contract. 


<|mM\ 


In many years we are unable to determine actual capital 
credit amounts for each individual member as early as 60 days 
after the close of our fiscal year. 

According to our bylaws, capital credits can only be refunded 
by a general refund on the first-in first-out basis. And 
this is only done when our board of trustees determine the 
financial position of the cooperative warrants such payment. 

Requiring payments to be made to specific members and at 
specific times would be an unnecessary hardship on our 
cooperative and many times would be simply impossible to do. 

Please reconsider and amend your proposed rule. As it is 
currently written it would exert a needless burden on our 
cooperative and many others like us. 
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General Services Administration 
FAR-Secretariat (VRS) 

18th and F. Streets, N. W., Room 4041 
Washington, 0. C. 20405 

Ref: General Services Administration, Federal Acquisition 

Regulations for the Acquisition of Utility Services (FAR Case 
91-13) (52.241-13 Capital Credits) 

Gentlemen: 

We are writing you in regard to the proposed change in payment of 
Capital Credits to be paid to the Government. 

We strongly oppose paragraph (b) of article 52-241-13 Capital 
Credits. 

Kiwash Electric would be unable to meet the sixty days after the 
close of our fiscal year and also would would be unable to give 
the date of payment because that is determined by the financial 
condition of the Cooperative and would have to be in compliance 
with the by-laws of the Cooperative. 

Under (c) Upon Termination or Expiration of the Contracts; the 
Cooperative's by-laws state that Capital Credits will be paid to a 
natural person and this change of course would have to be 
submitted to the Cooperative's membership for a change in the 
by-laws. Currently, Kiwash Electric is not refunding Capital 
Credits because of the financial condition of the Cooperative, and 
they will only be refunded by the discretion of the Board of 
Trustees and with approval of the Rural Electrification 
Administration and the Central Finance Corporation. Therefore, we 
oppose any change in the Government contracts as proposed under 
the above reference. 


Sincerely, 

KIWASJKELECTRIC COOPERATIVE, INC. 

dLts 

Paul Lenaburg, General g£mger 
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•July 17. 1991 


Gene- u Services \d ministration 
FAR Secretiriat (VRS) 

18th and F Streets, N.W., Room 4041 
Washington, D. C. 20405 

SUBJECT: FAR Case 91-13 


52.241-13 Capital Credits 

United Power, Inc., is fully supportive of the government receiving utility service on the 
same basis as any other cooperative member, consistent with the bylaws of the 
cooperative. 

We wish to point out that paragraphs (b) and (c) are not consistent with our bylaws, but 
demand preferential treatment in relation to other cooperative members. 

Attached is a copy, of United's bylaws which vest with the Board of Directors the 
authority to allocate and retire capital credits on the basis of their judgment regarding 
the financial condition of the cooperative. The bylaws further provide that all 
retirements shall be on the basis of priority according to the year in which the capital 
was furnished and credited, the capital first received by the cooperative being the first 
retired. (Section 7.02 d) Any earlier retirement, such as that occasioned by the 
termination of electric service by the government, would be prohibited under the bylaws. 

Accordingly, to be consistent with United's bylaws to afford equal treatment with other 
co-op members, the following amendments should be undertaken to your proposed rule: 

(b) Delete the second sentence which states that contractor shall state the 
amount of capital credits to be paid and the date payment is to be made. 

(c) Delete this paragraph in its entirety. 

We are anxious to provide electric service to the government, and are willing to comply 
with all reporting and disclosure requirements to the extent they are not inconsistent 
with the bylaws of the cooperative. Thank you for this opportunity to respond. 

Very truly yours. 


General Manager 
DD:ilp 

cc: Bob Bergland, NRECA 


* 
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.-s'.eral Services Adnir.istra-ior. 

FAR Secretariat (VRS) 

18th and F Streets, N.W. 

Room 4041 

Washington, D.C. 20405 

Re: FAR Case 91-13 

Gentlemen: 

In regard to the proposed rule regarding Capital Credits, 
52.241-13 referenced above, we have the suggestions on the 
following paragraphs : 

(b) "Within 60 days after the close of the Contractor's 
fiscal year, the Contractor shall furnish to the 
Contracting Officer, or the designated representative of 
the Contracting Officer, in writing a list of accrued 
credits by contract number, year, and delivery point. 

Also the Contractor shall state the amount of capital 
credits to be paid to the Government and the date the 
payment is to be made". 

Our cooperative does not notify the consumer and issue 
capital credits until approximately nine months after the 
close of the fiscal year. We would suggest the above 
paragraph be changed to read (b) "Within one year...." 

(c) "Upon termination or expiration of this contract, 
unless the Government directs that unpaid capital credits 
are to be applied to another contract, the Contractor 
shall make payment to the Government for the unpaid 
credits . " 

We would suggest that this be conducted according to the 
Bylaws of the individual cooperative. 

Should you have any questions regarding the above suggestions , 
please do not hesitate to contact me. 



Hollis E. Joslin 
General Manager/CEO 
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L8tn i F Streets \W - Room 40 4 1 

Washington. D.C. 20405 . RE: FAR Case 91-13 

Dear Sirs: 

I am writing in response to a request for comments concerning 4 6 ■. FR . 
Part 52, Solicitation Provisions ic Contract Clauses, found in the 
Federal Register, Volume 56, No. 101, on Friday, May 24, 1991. 

Specifically. I am resonding to part -52.241-13 - Capital Credits, 
Paragraph B and C. Our current Bylaws do not contain any stipulations 
that indicate a certain number of days within which a member needs to be 
informed of the amount of capital credits payable to him after the 
year-end. 

The 60 day notification period specified in Paragraph B is an unworkable 
number by virtue, of the fact that a myriad of tasks need to be 
accomplished to close the books for the previous year,. 


It is also very difficult, as is mentioned in Paragraph B, to indicate 
when the capital credits will be paid because this is a direct function 
of the financial well being of the cooperative and it changes from year 
to year. Capital Credits may be paid one year and not another. 


Paragraph C states that if the contract between the Government and the 
Cooperative is terminated that the cooperative will have to make 
payments to the Government for the unpaid credits. This is in direct 
violation of our Articles of Incorporation and Bylaws which states that 
the membership will be paid on a first-in, first-out basis. To 
accelerate the payment schedule to the Government would simply remove 
cash from the cooperative that would otherwise have been paid to our 
other members. Also if the contract is applicable to a large load, the 
magnitude of the dollars that may be payable on a one time basis may be 
very difficult for the cooperative to meet financially. 

It is my suggestion, therefore, that Paragraphs B and C be stricken from 
48 CFR Par 52.241-13, Capital Credits. 


Sinceredy, 

THE COOPERATIVE LIGHT k POWER ASSOCIATION 




STEVEN M. WATTNEM, Manager 
SMW : jml 
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General Services Administration 
FAR Secretariat (VRS) 

18th & F Streets N.W. - Room 4041 
Washington, D.C. 20405 

RE: FAR Case 91-13 

Dear Sirs: 


I am writing in response to a request for comments concerning 48 
CFR, Part 52, Solicitation Provisions & Contract Clauses, found 
in the Federal Register, Volume 56, No. 101, on Friday, May 24, 

1991. Specifically, I am responding to part 52.241-13 - Capital 
Credits, Paragraph B and C. Our current Bylaws do not contain 
any stipulations that indicate a certain number of days within 
which a member needs to be informed of the amount of capital credits 
payable to him after the year-end. 



The 60 day notification period specified in Paragraph B is an unworkable 
number by virtue of the fact that a myriad of tasks need to be 
accomplished to close the books for the previous year. 


It is also very difficult, as is mentioned in Paragraph B, to indicate 
when the capital credits will be paid because this is a direct 
function of the financial well being of the cooperative and. it 
changes from year to year. Capital Credits may be paid one year 
and not another. 

Paragraph C states that if the contract between the Government 
and the Cooperative is terminated that the cooperative will have 
to make payments to the Government for the unpaid credits. This 
is in direct violation of our Articles of Incorporation and Bylaws 
which states that the membership will be paid on a first-in, first-out 
basis. To accelerate the payment schedule to the Government would 
simply remove cash from the cooperative that would otherwise have 
been paid to our other members. Also if the contract is applicable 
to a large load, the magnitude of the dollars that may be payable 
on a one time basis may be very difficult for the cooperative to 
meet financially. 


It is my suggestion, therefore, that Paragraphs B and C be stricken 
from 48 CFR Part 52.241-13, Capital Credits. 



SV/jkm 

LOCALLY owned 
locally operated 


Sincerely, 



Steve Wattnem, Manager 


INC. 
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General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W., Room 4041 
Washington, D.C. 20405 

Re: FAR Case No. 91-13 


Gentlemen: 


We offer the following comments regarding the proposed rule on the acquisition 
of services from cooperative utilities (56 Federal Register 23982) section 
41.007U): 


52.241-13 Capital Credits 

(a) The cooperative bylaws provide for the systematic allocation and 
payment for capital credits to all members on a equitable basis. 

(b) The cooperative's books are not closed to auditor's adjustments 
within 60 days after the close of the fiscal year. Any assignments 
of capital credits would be preliminary and subject to the effect 
of any audit adjustment (s ) . 

The cooperative's bylaws do not provide for a specific date for 
the retirement of capital credits. The REA/CFC common mortgage 
agreement requires that no general refund of capital credits be 
made until the member equity is at least 40% of the cooperative’s 
assets. 


(c) The payment of any unpaid capital credits at the termination or 
expiration of the contract would result in a profound affect on 
the cooperative's accounting system as well as an inequity in 
method of payment. 


General comments: 

The assignment of capital credits and the payment of capital credits 
on Government services should be made in a manner consistent with 
the assignment and payment of capital credits to all other members, 
as provided for in the cooperative's bylaws and in the REA/CFC 
common mortgage. 


Respectfully submitted, 



■* 


WH:gm 
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July 18, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N. W. 

Room 4041 

Washington, D. C. 20405 - 

REGARDING: FAR Case 91-13 Capital Credits 

Dear Sir, 

Your recently published rule on Capital Credits accruing to government 
electric contracts is in conflict with our Cooperative By-laws. 

The notification requirement of 60 days within the close of our fiscal 
year is unreasonable. Notification notices are not mailed until after 
the Annual Audit is performed and completed. It is our practice to 
mail the capital credit notices by April 15th of each year. Our IRS 
Form 990 filing deadline is May 15th. These dates would be more 
reasonable. 

The other rule pertains to a contract when it terminates or expires, 
the Contractor shall make payment of the Capital Credits. This rule is 
discriminatory and unfairly accelerates payments to the Government 
above the normal rotation cycle that applies to other members. 

I respectfully request that the above referenced language be eliminated 
or amended to treat capital credits earned by the government the same 
as for any other member of a cooperative. 

Sincerely, 

Robert M. Alderson 
General Manager 

RMA/pb 

cc: Bob Bergland 
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Swisher Electric Cooperative. Inc. 


July 18, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th & F Street, N.W. 

Room 4041 

Washington, O.C. 20405 
Re: FAR Case 91- J3 

Dear Sir: Ql-ll 

Please be advised that Swisher Electric Cooperative, Inc. opposes the 
language addressing retirement or payment of capital credits as being pro- 
posed In rule (56 Federal Register 23982) Section 41,007. The federal 
government should be treated not any different than the other rate-payers 
or member owners of the coopertlve. Your rule, particularly paragraphs 
B & C would make It impossible to refund on a specific timetable or 
"FIFO". Please be responsive to our member needs. 


Sincerely, 



Charles M. Castleberry 
General Manager 


CMC/tlw 


JUL 22 1991 
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July 18, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. 

Room 4041 

Washington, D.C. 20405 
RE: FAR Case 91-13 

Gentlemen: 

We object to the changes proposed in the latest General 
Service Administration's (GSA) proposed rule on the acquisition of 
services from utilities relating to refunds of capital credits. 

In proposed (56 Federal Register 23982) Section 41.007 (j) 
52.241-13 Capital Credits Paragraph (b) states " Within 60 days 
after the close of the Contractors fiscal year, the Contractor 
shall furnish to the Contracting Officer, or designated 

representative of the Contracting Officer, in writing a list of 
accrued credits by contract number, year, and delivery point. 
Also, the Contractor shall state the amount of capital credits to 
be paid to the Government and the date the payment is to be made 
and Paragraph (c) Upon termination or expiration of this contract, 
unless the Government directs that the unpaid capital credits be 
applied to another contract, the Contractor shall make payment to 
the Government for the unpaid credits." 

The manner of payment prescribed in these rules is not 
consistent with the treatment of capital credits in the past nor 
is it fair to your potential fellow members or the cooperative. 
Fairfield Electric Cooperative's By-laws provide for the Board of 
Directors to review and determine that the financial condition of 
the cooperative will not be impaired by the retirement of capital 
credits and that any such retirement of capital credits shall be 
made in order of priority according to the year in which the 
capital was furnished and credited, the capital first received by 
the cooperative being the first retired. These proposed rule 
changes give no consideration to the' financial stability of the 
cooperative and they set a payment schedule completely independent 
of all other members of the cooperative. 
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Cooperatives were started by their membership to provide a 
necessary service that could not be acquired from any other source. 
Operating as a not-for-profit corporation with service territories 
that can be large but sparsely populated offers challenges aplenty 
for most cooperatives. These proposed rules changes relating to 
capital credits place an unnecessary burden on a system that works 
and would do so at the expense of treating our membership unfairly. 

Sincerely, 

COOPERATIVE, INC. 


E. L. Ayers, General Manager 


FAIRFIELD ELECTRIC 
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James Valley Electric 

□ □OPERATIVE, Inc. 

Rural Route 2. Box 22 

Edgeley, North Dakota 58433 

Telephone 493*2281 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets 
NW Room 4041 
Washington, DC 20405 


RE: General Services Administration, Federal Acquisition Regulation for the Acquisition of 
Utility Services (FAR Case 91-13) 


TO WHOM rr MAY CONCERN: 

We are writing to give comment to a proposed rule on the acquisition of services from 
utilities (56 Federal Register 23982). 



We understand GSA . is proposing at section 41.007(j) that language be included with 
reference to contracts' between federal facilities and cooperative utilities. In reviewing the 
language at clause 52.241-13 Capital Credits, James Valley Electric Cooperative would find 
it impossible to comply with the conditions outlined in 52.241-13 particularly paragraph (b) 
and (c) in which the Government would direct that unpaid capital credits be paid to the 
Government upon termination or expiration of a contract 


Obviously the writer of the rule did not understand capital credits of cooperatives. They 
are not a savings account and do not represent cash in the bank but rather are an owners 
share of equity (accumulated margins) in the Cooperative. In order for that equity to be 
returned to a consumer of the Cooperative the Cooperative must be financially able to return 
equity to its consumers. This is done on a rotation basis as new margins become available 
to replace that equity. It is simply not possible for the Government to insist that upon 
termination of a contract that all unpaid capital credits be refunded to the Government. 
This would be a discriminatory practice in that other consumers do not have immediate 
access to their capital credits on demand and would put the Government in a position of 
receiving payments ahead of any other electric consumers. I think it is important that you 
understand capital credits of rural electric cooperatives do not represent cash which is 
available to be repaid at a moments notice. 


We appreciate having die opportunity to comment on these regulations. 


Sincerely yours, 

Scott Braeger 
General Manager 



JUL 22 1991 


Tri-County Electric Association Inc. 

CLARENCE MOSHIER. JR. PE. MANAGER 
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Co-operative 

PIANKINTON. SOUTH DAKOTA 57355 


General Services Administration 
FAR Secretariat (VRS) 

18th & F Streets NW, Room 4041 
Washington, DC 20405 


Re: FAR Case 91-13 


Dear Sirs: 

I would like to offer a few comments regarding the above referenced 
proposed rule. In particular, I would like to comment on Section 
52.241-13 Capital Credits. 

Cap i t a I Credits 

(a) This paragraph is satisfactory. 

(b) Capital credits at our Cooperative are allocated and booked in 
August of each year (December 31 fiscal year end). We there- 
fore find the ”60 days after the close of the fiscal year” un- 
workable and objectionable. Also, we do not know what year the 
current capital credits will be paid out; capital credit 
retirement is based on the financial condition of the 
Cooperative, REA guidelines, & mortgage requirements. 

(e) Our Cooperative does not make payment of capital credits upon 
the termination or expiration of service for any individual or 
organization. This would be a violation of our By-Laws. All 
organizations and individuals must wait until the normal re- 
tirement cycle. We would not make an exception for the Govern- 
men t . 


(d) We object to paying capital credits by certified check. All of 
our other members accept the Cooperative’s check and we would 
not make an exception for the Government. 


Thank you for this opportunity to offer our comments. 
Sincerely yours, 


■ II W W I W • J J WWI W | • 

larence Moshier Jr. * 


Clarence Moshi 
General Manager 

CWM/cn 
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General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets/ N.W. 

Room 4041 

Washington, DC 20405 
Dear Sir: 

Re: FAR Case 91-13 

Plateau Electric Cooperative opposes the implementation of 
the Capital Credits Section 52.241-13 of the General 
Services Administration proposed rule for several reasons. 

First, the Tennessee Valley Authority (TVA) , which has been 
granted regulatory authority over the Tennessee 
cooperatives under the provisions of the Public Utility 
Regulatory Policies Act (PURPA) , has consistently held the 
position that the cooperatives must reduce resale rate 
levels as opposed to paying capital credits. 

Secondly, regulations requiring the payment of capital 
credits to federal accounts immediately upon the 
termination or expiration of a contract would be 
discriminatory to the other members of the cooperative who 
would have to wait until the cooperative was financially 
able to declare capital credits for that particular period 
of time. 

Lastly, it would appear that the proposed rule might impose 
an additional hardship on an already-weakened rural economy 
by unfairly singling out the predominantly-rural 
cooperatives to repay capital credits based Upon an 
arbitrary timetable. 



7 / ^ 

The overall impact of this rule would be to deprive the 
cooperative of a source of low-cost capital that would 
ultimately result in higher electric rates. While we can 
appreciate the intent of such a proposal, we believe that 
the actual implementation of these regulations would place 
an undue burden on rural America. 


Sincerely, 

PLATEAU ELECTRIC COOPERATIVE 



:11 

pc The Honorable Albert Gore, Jr. 
The Honorable James Sasser 
The Honorable Jim Cooper 
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July 18. 1991 


General Services Administration 
FAR Secretariat <VRS) 

18th & F St. NW. Room 4041 
Washington. D. C. 20403 

re: FAR Case 91-13 

I would like to comment on Federal Acquisition Regulations 
52.241-13 Capitol credits 

(A) Our bylaws provide for the Board to determine method of 
payment and time of payment. This also interprets to mean no 
payment if the Co-op has financial difficulty . 

(B) Refer to <A) above. 

(C) This Co-op does not pay any capitol credits on termination 
of contracts exempt to estates and then on a discounted basis. 

(D> The Government is a member or customer and entitled to 
payments of capitol credits in the same manner as all members and 
customers with no special considerations. 

Please revlev these comments and your proposed rules, you should 
see that the rules vould violate our by lavs and are asking for 
special considerations. 

Your Truly 

Warren E. Pringle 
WEP/bd 
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People 's Electric Cooperative 
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July 18, 1991 


General Service Administration 
FAR Secretariat (VRS) 

18th & F Streets, N.W. 

Room 4041 

Washington, D.C. 20405 
RE: FAR Case 91-13 

Gentlemen: 

This letter is in response to your proposed rules as 
referenced above. As you know, "capital credits" only affect 
electric utilities who are owned by the customers they serve, 
known as cooperatives. investor owned utilities (lOUs) will not 
have a problem with the rules since any "profits/capital credits" 
are paid in dividends to their stockholders at the discretion of 
their corporate board of directors and not returned to their 
customers. 

First, we are troubled with your provision which requires 
the "contractor" to furnish the "contracting officer" a written 
list of accrued capital credits within 60 days of the 
contractor’s fiscal year. This provision presents a problem for 
People’s Electric Cooperative (PEC) since our annual audit is not 
completed until approximately 90 days from year end. 
Subsequently, our Board of Directors approves the audit and the 
proper method of allocating capital credits as provided in our 
corporate bylaws. We normally notify our customers of the 
allocation formula within 120 days of year end through our 
monthly newsletter. In addition, each distribution of capital 
credits will list the balance outstanding on the check received 
by our customer. 

PEC's next problem with your proposal is the requirement 
that upon terminat ion/expirat ion of an electric agreement/ 
contract, it appears the contractor may be forced to pay the 
government immediately for any unpaid capital credits. This 
provision is in conflict with PEC’s bylaws. Currently, PEC is 
paying capital credits to its members based upon a 22 year pay 
out method. Many cooperatives are prevented from paying any 
capital credits due to their poor financial condition. PEC 
by’aws, as do most cooperatives, provides for payment of capital 
credits based upon its financial condition as determined by both 
its lender and its corporate Board of Directors. In addition, 
has loan agreement covenants which prevent payment of capital 
credits when required financial ratios are not met. 
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For these reasons, we believe these two requirements in your 
proposed rules to be unfair and should be removed. Your 
consideration of our comments will be appreciated. 



Manager of Administration 


Indiana Statewide Association of 
Rural Electric Cooperatives. Inc. 

v « > tv • 
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FAR Case 91-13 

General Services Administrator 
FAR Secretariat (VRS) 

18th and F Streets. N.W. , Room 4041 
Washington, D.C. 20405 


Dear Sirs: 

The May 24 Federal Register . Vol. 56, No. 101, pp. 23982-23990, contained 
proposed rules from the General Services Administration. These proposed rules 
dealt with federal facilities' acquisition of services from utilities, among 
other matters.- In particular, the proposal at 48 CFR 41.007(j), has raised 
concerns among the rural electric cooperatives in Indiana. The Indiana 
Statewide Association of Rural Electric. Cooperatives, Inc., a trade 
association of rural electric cooperative systems, commenting on behalf of our 
member-systems, appreciates the opportunity to provide the following 
observations. 

Part 41.007(j) proposes that federal facility contracts with cooperative 
electric utilities contain a clause substantially the same as the clause at 
52.241-13, Capital Credits. This clause contains provisions which would 
violate the principles by which cooperatives operate, and the provision would 
also hold the potential to do financial harm to the electric cooperative. 

The clause threatens to violate the cooperative principles of operation, 
because it calls (in paragraphs (b) and (c)) for government facilities to 
receive discriminatory, preferential treatment in recovery of capital 
credits. Cooperatives are run by democratically elected boards of directors, 
who establish the criteria for if-and-when capital credits may be distributed 
to member-consumers. The boards of directors establish capital credit 
policies which are intended to treat all consumers equally in receiving 
capital credits. For the federal government to try to establish contractual 
requirements for preferential treatment — in which case federal facilities 
would receive capital credits in advance of other consumers — violates this 
foremost principle of equal treatment for all consumers. 

In addition, such preferential treatment may not be legal under the regulatory 
guidance which prevails in many states. State rate regulations prohibit 
discriminatory actions which benefit one class of customers at the expense of 
another. To pay capital credits to federal facilities in advance of payment 
of credits to consumers who also earned capital -credits at the same time may 
well be prohibited as a discriminatory act. 
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Such early payment of capital credits is also likely to inflict financial 
hardship upon rural electric cooperatives who serve federal facilities. 
Statements of capital credits are not reflections of cash savings which the 
cooperative has accrued on behalf of consumers; capital credits reflect money 
which is invested in the plant equity of the cooperative's electric 
distribution system and equipment. 

As such, capital credits are not a reflection of readily accessible financial 
reserves. For a federal facility to seek payment of capital credits upon 
expiration of a contract would be likely to force a cooperative to have to 
turn to borrowed funds in order to meet the contractual obligation, especially 
in the event that the federal facility is either a large power consumer or is 
a relatively large portion of the electric demand of that electric 
cooperative. As such, payment of capital credits upon termination of a 
contract would impose borrowing costs on a cooperative. 


Traditionally, cooperatives* boards of directors allocate payment of capital 
credits over time, if payment is made at all. We would encourage the General 
Services Administration to withdraw the proposed 48 CFR 41.007(j), and to 
allow federal facilities to receive treatment of capital credits as is decided 
by cooperative boards of directors. 



Thank you for the opportunity to offer these observations on this matter. 
Sincerely, 


ypr 

“'Jeffrey L. Quyle J 
Director of Government Relations 



cc: Indiana Congressional Delegation 

NRECA 
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July 18, 1991 


General Service Administration 
FAR Secretarial (VRS) 

18th and F Street, N. W. , Room 4041 
Washington, D. C. 20405 

Re: GSA Federal Acquisition Regulations for Acquisition 

of Utility Services 
(FAR Case 91-13) 

Gentlemen: 

We submit the .enclosed comments on the proposed rule on 
acquisition of service from utilities (56 Federal Register 
23982) on behalf of Rural Electric Company, a non-profit 
cooperative electrical distribution company of Rupert, Idaho. 

We are extremely concerned with the proposed section 41.007 (j) 
and our ability to comply with subsection (c) under Idaho law as 
well as the practical ability to comply with the time frame of 
subsection (b) . 

Please file our comments on the above matter. 

Very truly yours. 


GOODMAN & DUFF 
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Enclosure 
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COMMENTS OF RURAL ELECTRIC COMPANY, RUPERT, IDAHO 
ON G.S..A FEDERAL ACQUISITION REGULATIONS 
FOR ACQUISITION OF UTILITY SERVICE 
(FAR Case 91-13) 


Rural Electric Company is a small non-profit rural 
electrical distribution company located in Southern Idaho with 
its offices in Rupert, Idaho. 

Rural Electric Company was incorporated in 1917 to 
provide electrical power to farmers who the private companies 
would not serve. The original organizers built the first lines 
themselves. Rural Electric is not now, nor has it ever been an’ 
REA borrower. Its funds for expansion have come from the 
membership and from private lending institutions. 

The company serves between 2,500 and 3,000 customers in 
parts of Cassia and Minidoka County. The members are financially 
conservative and have adopted a policy of reinvesting the patron- 
age equities (capital credits) back into the company for capital 
improvements rather than borrowing for these improvements. This 
allows the company to be able to charge a lower rate than if it 
borrows the funds for capital improvements. While the patronage 
equities are not revolved back to the members in cash refunds, 
they do receive the rebate in the form of a lower rate for the 
power they use. Memberships are appurtenant to the land where 
the service is received and are owned by the land owner. 

The Company does maintain an accurate record of each 
member's equities (capital credits). Allocations are made each 
year however, because allocations cannot be completed until the 
yearly operation financial information (Statement of Income and 
Expenses) has been audited and the audit accepted. Computations 
are not made within 60 days after the close of the fiscal year. 
Allocations are normally completed within 120 days of the end of 
the fiscal year. 

Idaho law governing non-profit cooperatives requires 
that each member be treated equally. If patronage equities 
(capital credits) are revolved (paid) to one member for a partic- 
ular year, it must be paid to all members who have a credit for 
the year revolved. 

The General Services Administration's (GSA) proposed 
rule on the acquisition of services from utilities (56 Federal 
Register 23982), proposes at section 41.007(j) that the following 
language be added to all contracts between Federal facilities and 
cooperative utilities: 
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32.241-13 Capital Credits 

(a) The Government is a member of- the (cooperative 

name) , and as any other member, is entitled tc 

capital credits consistent with the by-laws of the cooperative, 
which states the obligation of the Contractor to pay capital 
credits ar.c which specifies the method and time of payment. 

(b) Within 60 days after the close of the Contractor's 
fiscal year, the Contractor shall furnish to the Contracting 
Officer, or the designated representative of the Contracting 
Officer, in writing, a list of accrued credits by contract 
number, year, and delivery point. Also, the Contractor shall 
state the amount of capital credits to be paid to the Government 
and the date the payment is to be made . 

(c) Upon termination or expiration of this contract, 
unless the Government directs the unpaid capital credits are to 
be applied to another contract, the Contractor shall make payment 
to the Government for the unpaid credits . 

(d) Payment of capital credits will be made by cer- 
tified cheqk, payable to the Treasurer of the United States; and 

forwarded to the Contracting Officer at , unless 

otherwise directed in writing by the Contracting Officer. Checks 
shall cite the current or last contract number and indicate 
whether the check is partial or final payment for all capital 
credits accrued. 

•I Rural Electric submits that it will be unable to comply 

1 with provisions of subsections (b) and (c) . 

The provisions of subsection (b) providing for notice 
within 60 days should be amended to allow 180 days. Capital 
credits are not revolved (paid) by any cooperative utility in the 
year following the year for which they are allocated. Because 10 
I or more years (usually more) elapse between the year of allo- 
Sj cation and payment, this change would have no effect on Govern- 
| ment and would avoid an undue time of completion hardship on the 
j cooperative. 

Capital credits when revolved or paid by cooperative 
utilities are paid out of current year earnings and much like a 
dividend from a private, for profit corporation are only to be 
paid if there is sufficient income above expenses to pay the 
same. Because of this, when patronage equities (capital credits) 
are allocated, no date of revolving of the patronage equity is 
determined at that time. It is therefore not possible for the 
notice of allocation of capital credits (accrual of capital 
credits) to include a date they will be revolved (paid) to the 
member. In Rural Electric's case the credits will not be re- 
volved until the membership decides on a different method of 
handling of the patronage equity (capital credit) unless the 
company is sold. 
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rural Electric therefore requests that “he requ: re - -'. * 
of stating "the date the payment is tc be made" be deleted from ■ 
the last sentence of subsection (b) . 

The provisions of subsection (c) are contrary to the 
Ry-Lavs of Rural Electric and Rural Electric submits it cannot 
comply with this subsection and stay in compliance with the laws 
of the State of Idaho. Capital credits (patronage equities) are 
revolved based on funds available for payment, and even though 
policies and by-laws on payment vary from one cooperative utility 
to another, and all such utilities in Idaho are required to treat 
each member equally. The proposed regulation is impossible to 
comply with because of the financial impact on the utility of 
being required to revolve all members equity up to the date of 
the government terminating service. 

Rural Electric submits that the revolving of the 
capital credits of the government should be on the same basis as 
any other member of the cooperative utility. If members are 
required to wait until income is sufficient to revolve the 
equity, then so should the government. In the case of Rural 
Electric Company where the membership remains appurtenant to the 
real property served, the credits become part of the value of the 
property which it can compensated for if the government sells the 
property in the same manner as any improvement made by the 
government to the property. 

Regulations adopted by federal agencies should not be 
such as to create a hardship on the affected companies and 
individuals because the time frame for compliance is unreasonably 
short, nor should they require that the Federal agencies have 
rights and benefits that other entities in the same class, 
receiving the same services at the same cost do not receive. 

Rural Electric Company submits that subparagraph (c) 
should be deleted in its entirety and a new section drafted that 
provides the capital credits will be revolved and paid to the 
government in the same manner and at the same time as other 
members of the cooperative utility. 

Respectfully Submitted 
RURAL ELECTRIC COMPANY 



Electric Company 
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RICHARD A. BENJES 

ATTORNEY AT LAW 
PO BOX 856 

HUTCHINSON KANSAS 67504-0856 



July 18 • 1391 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. 

Room 4041 

Washington, D.C. 20405 
Re: FAR Case 91-13 

Proposed Rule on Federal Acquisition Regulations; 
Acquisition of Utility Services 


Gentlemen: 

I represent the Ark Valley Electric Cooperative Association. 
Inc., with principal offices in Hutchinson, Kansas, and have been 
asked on behalf, of the Cooperative, to provide comment and 
express its concerns to proposed regulations in FAR Case 91-13. 

In particular, the Cooperative is concerned with the 
proposed regulations 52.241-13 Capital Credits, subparts (b) and 
(c) . 


The Cooperative does provide each customer, including the 
government, information on an annual basis, concerning allocation 
of capital credits, for the prior year. Therefore, each year, 
the government is advised of the immediately prior year’s 
capital credits. Providing additional information, including an 
accumulation of capital credits, and description by delivery 
points, would result in burdensome paperwork, and time, on the 
part of the Cooperative. Further, estimating a date of payment 
would be impossible, in part, because repayment of capital 
credits is limited by the terms of the Cooperative’s by-laws, 
and, by restrictions contained in mortgages to lenders, including 
REA. 

Subpart (c) of the proposed regulations, would be contrary 
to by-law provisions of the Cooperative, and, would place the 
government, as a member of the Cooperative, in a position, 
uniquely different than any other member. Because of the 
financial position of the Cooperative, capital credits are not 
paid to members upon termination. Capital credits are paid, 
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except in the event of a discounted payment to individual 
decedent’s estate, on a rotation basis, with capital credits 
presently being paid through the year 1961. The by-laws of this 
Cooperative, as many other cooperatives, provide that retirements 
of capital credits must be made in order of priority according to 
the year in which the capi-tal was furnished or credited. 
Therefore, payment to the government would be in violation of the 
by-laws, would be preferential , and, would discriminate against 
all other members, since those other members are not entitled to 
payment of capital credits, upon termination. 

Therefore, the Ark Valley Electric Cooperative Association, 
Inc. would request that subparts 52.241-13 (bl and 52.241-13 (c) 
be eliminated from the proposed regulation. 

Sincerely, 


Richard A. Benjes 


RAB:bsb 

cc: The Ark Valley Electric 

Cooperative Association, Inc. 


Dan G1 i ckman 
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GUERNSEY-MUSKINGUM ELECTRIC COOPERATIVE, INC. 


17 S. LIBERTY ST. NEW CONCORD. OHIO 43762 


July 18, 1991 

General Services Administration 
FAR Secretariat 
18th and F Streets, NW 
Room 4041 

Washington, O.C. 20405 
RE< FAR Case No. 91-13 

General Services Administration (GSA) recently published a 
proposed rule on the acquisition of services from utilities (56 
Federal Register 23982). 

Under Section 41.007J, the proposed rule indicates that the 
contracting officer will insert a clause identified as 52.241-13 
Capital Credits when the Federal Government is a member of a 
cooperative and is entitled to capital credits. Paragraph "a" 
of clause 52.241-13 states "The Government is a member of the 

(cooperative name) ■ and as any other member, is 

entitled to capital credits consistent with the by-laws of the 
cooperative, which states the obligation of the contractor to 
pay capital credits and which specifies the method and time of 
payment." I agree that the Government, as a member of the 
cooperative. Is entitled to capital credits consistent with the 
by-laws of the cooperative and consistent with treatment of all 
other members of the cooperative. I disagree, however, with the 
statement that it is the obligation of the cooperative to pay 
capital credits and that by-laws specify the method and time of 
payment. 

Typically, a cooperative's code of regulations provides for 
payment of capital credits at the discretion of the board of 
trustees of the cooperative and outlines the method of payment 
in the event the board, in its discretion, authorizes such 
payment. Typically, codes of regulations do not specify time of 
payment. 

Cooperatives do notify their members annually of the "accrued 
credits" earned for a given fiscal year, however, paragraph "b" 
of this capital credit clause is* inappropriate since the 
cooperative is unaware at that time of the amount of capital 
credits to be paid to the Government and the date payment is to 
be made. 
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Similarly, paragraph "c" of this clause is inappropriate since 
payment to the Government of unpaid capital credits at 
termination or expiration of the contract is in violation of the 
typical code of regulations (or by-laws) of the cooperative, 
would constitute preferential treatment of the Government, and 
is not consistent with payment made to other members of the 
cooperative. 

Sincerely, 


Qtfw % 

John M. McBride 
General Manager 


/ 


KjL, 


ks 

cc Michael Oldake, Regulatory Council 
NRECA 
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General Services Administration 
FAR Secretariat <VRSi 
18th & F St. NW, Room «Q4i 
Washington. DC 2QAQS 


re: FAR Case 91-13 

Gentlemen: 

Responding to comment requests on Case 9i-i3. specifically V- 
52.241-13, the capital credit section. 

Response: 

Paragraph (b) The time frame of 60 days is far to short due to 
the timing of system audits. Capital credits are usually 
allocated after all audits have been completed. A time 
frame of 120 days would be more realistic. 

Paragraph (c) Currently to comply with this paragraph wouic _e 
in violation of our bylaws and a contradiction to para- 
graph (a) which states "Capital credits consistent with 
the bylaws of the Cooperative". This would include methoo 
of payment. Unaer our current bylaws and policy, we cruic 
pay capital credits early oniy on a discounted basis 

At the same timo Sun River Eier-tric Cooperative is not required 
to pay any capital credits until 40% equity is reached. Under 
bylaw provision, until 40% equity is reached payment of capital 
credits is at the discretion of the board. 


Under current bylaws Sun River Electric Cooperative could not 
comply with these suggested additions to government contracts. 


spectf u 1 1 y . 



lames R. Eskr idg 
General Manager 
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Todd-Wadena Electric Cooperative 

EAST HIGHWAY 10 • P. 0. BOX 431 • WAOENA, MINNESOTA 56482 

TELEPHONE 218-631-3120 or 800-321-8932 


July 18, 1991 


General Services Adninistration 
FAR Secretariat (VRS) 

18th and F Streets NW 
Roan 4041 

Washington, X 20405 
Gentlenen: 

I am responding to General Services Adninistration, Federal Acquisition 
Regulations for the Acquisition of Utility Services (FAR Case 91-13), (56 
Federal Register 23982) . 

Todd-Wadena Electric Cooperative is requesting that payment of capital credits 
be mads at the same schedule that all menbers of our Cooperative are paid. It 
would be an accounting nightmare if the Government agencies are handled dif- 
ferently than all other accounts. Capital Credit rotation can be different for 
.each electric cooperative. It is the Board of Directors responsibility to set 
the capital credit rotation so that the cooperative remains financially sound. 
Capital Credit rotation also has an direct impact on rates to the 
member/ consuner . 

Please review your proposed rule. I’m sure you will find the change detrimental 
to the cooperative principles. The benefit to Federal agencies is at the 
expense of the cooperative. Contracts between Federal facilities and coopera- 
tive utilities do not need changes! 





Dale Hendrickson 
General Manager 
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General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. 

Room 4041 

Washington, D. C. 20405 


REFERENCE: FAR CASE 91-13 



As the General Manager and Executive Vice President of 
Berkeley Electric Cooperative, consisting of over 51,000 
owner/consumers, I feel compelled to offer our comments on 
the above referenced case, in particular on your proposed 
"Part 52.241-13 Capital Credits". 

As a cooperative organized and operating under the Rural 
Electrification Act, we have returned Capital Credits to our 
members on an impartial basis as the funds were available, 
and as our mortgage agreement would allow us. 

We have committed a large amount of resources, such as labor 
and computer costs, to enable us to accomplish this in a cost 
efficient manner. 

Our bylaws, modeled after REA and legal council 
recommendations and approved by our members at their annual 
meeting, preclude a preferential payment of Capital Credits. 

The amount of Capital Credits returned to our members each 
year is limited to a percent of our prior years' margins by 
our mortgage agreement. This amount is unknown in advance 
and only becomes a finite number after completion of our 
annual audit. 


In conclusion we contend that the proposed rules as set forth 
in part " 52 . 241-13 Capital Credits" would economically award 
preferential treatment to a few members and materially punish 
the other 51,000 members. * 

We also contend that increasing the costs to change our 
system would burden our other members by diluting their 
ownership in the assets of the Co-op while enhancing the 
value of a few members' Capital Credit accounts in direct 
proportion to those costs. 


OISTRICT OFFICES 
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"■'? a.i.50 con mat cue >'CopOjai wouxu not onxy violate our 
-.orrjage requirements and our bylaws, but would also violate 
no less than our basic philosophy and purpose for being. 

Most important of all, we feel that our members would never 
agree to such terms as set forth in the proposed rules, nor 
could I ever recommend that they do so. 

Sincerely, 

E. E. Strickland 
Executive Vice President and 
General Manager 
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July 19, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, NW 
Washington, DC 20405 


RE: Comments on FAR Case 91-13 

Proposed Acquisition Regulation: Acquisition of 
Utility Services, 56 Fed. Reg. 23982 (1991) 


Dear Sirs: 

As a generation; and transmission electric cooperative, we supply 
electricity to fifteen electric distribution cooperatives who 
serve member consumers in Minnesota and Wisconsin. There may 
well be an occasion when our member systems would be called to 
serve Federal agencies covered by the proposed regulations. 

We are concerned and wish to comment on the following: 

o Part 52 . 2 4 lr 13 Capital Credits 

Of primary concern to United Power Association (UPA) are parts 
(b) and (c) of proposed Part 52.241-13 Capital Credits . UPA 
agrees with subsection (a) which indicates that the 
government, as any other member of a cooperative: 

"is entitled to capital credits consistent with the by-laws 
of the cooperative, which states the obligation of the 
(cooperative) to pay capital credits and which specifies 
the method and time of payment." 

However, UPA believes that compliance with the requirement of 
subsection (b) , i.e. . to state, within 60 days after the close 
of the fiscal year, the. amount of capital credits to be paid 
to the government and the date the payment is to be made, 
would be difficult, if not impossible. While some indication 
of the amount of capital credits may be ascertainable at the 
close of the fiscal year, depending upon the by-laws of the 
cooperative and its financial condition, these credits will be 
held by the cooperative for a period determined by the 
cooperative and applied uniformly to all members. If during 
that period, which typically runs several years, the 
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cooperative experiences some circumstance such as storm 
damage, it might be necessary to withhold payment of those 
capital credits. Additionally, as discussed below, the 
cooperative is prohibited from paying capital credits unless 
the cooperative has met the financial standards established by 
the United States Department of Agriculture, Rural 
Electrification Administration (REA) and anyone else who is a 
co-mortgagee with REA. 

Additionally, our distribution cooperatives are member-owners 
of UPA, and are entitled to receive capital credits from UPA. 

It would be totally impracticable to determine the appropriate 
capital credits due the distribution cooperative from UPA, and 
consequently the distribution cooperative's own member-owners, 
within 60 days after the close of the distribution 
cooperative's fiscal year. 

More importantly, UPA believes that subsection (c) would 
require the cooperative to violate its own by-laws, articles 
of incorporation and consequently violate state laws governing 
cooperatives. Under subsection (c) , cooperatives would be 
required, upon termination or expiration of a contract, to pay 
the government for all unpaid capital credits. As indicated 
in subsection (a) quoted above, the government is entitled to 
be paid for capital credits in the method and at the time 
provided for in the cooperative's by-laws. Provisions 
requiring payment at the expiration or termination of a 
contract may be inconsistent with the very terms and 
conditions which subsection (a) recognizes as controlling the 
provision of service from a cooperative to one of its members, 
the government. Such actions on the part of the cooperative 
would also seem to violate applicable state laws which govern 
the operation of cooperatives within Minnesota and Wisconsin. 

Capital credits are unique to "not-for-profit" cooperatives 
and of necessity must be treated in a manner which is 
consistent with their by-laws, as well as all applicable 
federal and state laws. In a cooperative, there are no 
"profits" to be disbursed to investors. Rather, to the extent 
that income exceeds costs, these "margins" accumulate as 
capital credits. They are, in accordance with the 
cooperative's by-laws, returned to the member-owners in direct 
proportion to their use of electricity. Return of capital 
credits to a cooperative ' s members are made in a manner which 
must be consistent with the requirements of the cooperative's 
by-laws. As a member of the cooperative, the government is 
entitled to be paid its capital credits, consistent with the 
cooperative's by-laws, it is not entitled to become a 
privileged class of customer. Provision of capital credits to 
the government in a manner which is inconsistent with the 
cooperative's by-laws could be in affect providing the 
government with a preference over other cooperative members. 
This treatment could be inconsistent with the requirement of 
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the United States Internal Revenue Service for cooperative 
status, that the cooperative operate on a "cooperative basis." 

Additionally, rural electric system, as generally small "not- 
for-profit" entities, have limited sources of capital. The 
majority of capital requirements are met by the REA. In order 
to be eligible for these loans, rural electric systems are 
required to develop and maintain certain equity levels as 
required by REA. Disbursing capital credits may be restricted 
or prohibited by REA depending upon the equity level of the 
borrower. Thus, repaying the capital credits as required in 
Part 52.241-13 would be in violation of the terms and 
conditions contained within the government's own mortgage 
requirements, could cause the cooperative to default on its 
mortgage with REA or other lenders, or at a minimum prevent 
the cooperative from competing to serve the government's load 
where such competition is consistent with state laws. 

o Part 52.241-8 Connection Charges 

Part 52.241-8 Connection Charge , also creates a procedure that 
is inconsistent with the way in which cooperatives operate as 
not-for-profit member-owned systems. Under the proposed 
rules, the cost of providing connection facilities for the 
government would be shifted from the government to other 
cooperative members. While not only unfair to other 
cooperative members, most probably this is also a violation of 
the cooperative's by-laws and the state statutes which govern 
the way cooperatives operate within the state. 

Part 52.241-8 provides in relevant part that the government 
shall pay a connection charge to cover the contractor's cost 
of furnishing and installing new connection facilities. Then, 
on each monthly bill for service furnished, the government 
receives a credit until the accumulation of credits equals the 
amount of such connection charge. While this section is 
appropriate for contractors which are for-profit entities, and 
represents an expense which is appropriately credited against 
profits, this is inappropriate where the contractor is a not- 
for-profit cooperative and the provision of a credit would 
require other cooperative members to bear the cost of 
facilities constructed to meet the requirements of the 
government, as well as their own. 

In a cooperative utility, rates are based upon the actual cost 
of doing business. There are no shareholders or other 
investors who obtain a profit on their investment, nor, more 
importantly, profits against which the cost of connections can 
be expensed as a cost of doing business. Providing the 
government with a credit for connection facilities which were 
built to serve the government's own load would mean that those 
costs would have to be borne by the cooperative's other 
members. This would not only be unfair to those other members 
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who are already paying the cost of facilities built to meet 
their loads, but would probably be in violation of .the 
cooperative's by-laws as well as state statutes which govern 
the way in which cooperatives operate. Such action could also 
be considered as an unlawful disbursement of capital credits, 
as discussed previously. 

UPA would be pleased to discuss or answer questions on these 
comments . 

Respectfully submitted, 


UNITED POWER ASSOCIATION 



Philip O. Martin 
Executive Vice President 
and General Manager 
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General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, NW, Rm 4041 
Washington, DC 20405 

Gentlemens 

In Refs Federal Register publishing FAR Case 91-13 

Exception is taken to a portion of your proposed ruling, 52.241-13 
Capital Credits as follows: 

Item (a) references consistency in by-laws in the administration and 
payment of capital credits by specifing method of time payment as 
the bylaws would direct. 

The above, item (a) is an acceptable condition. 

Item (b) specifically changes item (a) by directing a specific 
time by which notice shall be made and ordering that a specific 
named time stated for the refund to be made. 

The above (b), is NOT an acceptable condition and is in conflict 
with rules of Internal Revenues Service which has already specified 
a time for issuing notice of Capital Credits and the rules of Rural 
Electrification Administration, U.S. Department of Agriculture place 
limitations on when a refund may be made. The proposal is in conflict 
with item (a) which allows by-laws to provide orderly management 
of Capital Credits. 

Item (c) contains a demand statement requiring immediate payment 
of Capital Credits or application to a specified account. 

The above (c) also is NOT acceptable as, it also is in conflict with 
item (a) which provides for orderly management of Credits under 
presently existing rules of Rural Electrif icaiton Administration, 

U.S. Department of Agriculture. It also attempts to establish 
authoritarian rule of a U.S. Government agency to give preferential 
treatment over other owners of capital credits. 
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Item (d) further specifies the a "certified check" be issued 
in payment of the capital credits. 

The above (d), issuing of certified .check is NOT an acceptable 
practice as it is a more costly procedure and will create an undue 
cost burden upon the cooperative utility issuing the check. 


Cordially , 



Carl Sederlund 
Manager 
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July 19, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th & F Streets, N.W. 

Room 4041 

Washington, D.C. 20405 
Re: FAR Case 91-13 

Gentlemen: 

It has come to our attention that the General Services Administration has published a 
proposed rule (56 Federal Register 23982) on the acquisition of electric service from 
cooperative utilities. Especially troubling is Section 52.241-13 Capital Credits, 
particularly paragraphs (b) and (c). 

Paragraph (b) states that within 60 days after the close of the Contractor’s fiscal year, 
the Contractor shall furnish to the Contracting Officer, or the designated representative 
of the Contracting Officer, in writing a list of accrued credits by contract number, 
year, and delivery point. We have no problem furnishing information relative to the 
contract for the current year’s operations, but would find it burdensome to have to 
report the prior period’s accrued credits each year. That information is and will be 
available upon request, but is seems an excessive requirement to repetitively report the 
same information year after year. 

Paragraph (b) also states that the Contractor shall state the amount of capital credits to 
be paid to the Government and the date the payment is to be made. We presently 
furnish the member with the amount of capital credits to be paid, but we are unable to 
report the date payment will be made. Baker Electric Cooperative’s mortgage 
agreements with the Rural Electrification Administration (REA) and the National 
Rural Utilities Cooperative Finance Corporation (NRUCFC) require prior approval 
from them for the retirement of patronage capital. There is no way that Baker 
Electric Cooperative would be able to commit in advance to the retirement of 
patronage capital without the Rural Electrification Administration’s approval. Such a 
requirement would be an example of one agency of the Federal Government making 
requirements of a contractor that another agency of the Federal Government will not 
allow the contractor to fulfill. 
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Paragraph (c) states that upon termination or expiration of the contract, unless the 
Government directs that unpaid capital credits are to be applied to another contract, 
the Contractor shall make payment to the Government for the unpaid credits. I would 
refer you again to the mortgage requirements that exist between cooperative utilities 
and the Rural Electrification Administration. Those mortgage agreements require the 
prior approval by REA of any general patronage capital refunds. 

It is also stated in the Baker Electric Cooperative By-Laws that any retirements of 
capital shall be made in order of priority according to the year in which the capital 
was furnished and credited, the capital first received by the Cooperative being first 
retired. For the Federal Government to require the retirement of patronage capital on 
any schedule other than that used for all members, would put the Government in an 
unfair advantage, and could require additional equity contributions to be made by 
others to make up for that refunded to the Government. 


Thank you for your considerations. 



General Manager 
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General Services Administration 
FAR Secretariat (VRS) 

18th and F Street NW, Room #4041 
Washington, D.C. 20405 

RE: FAR Case 91-13 

To those in charge, 

1 am writing on behalf of North Dakota's rural electric cooperatives to express 
our opposition to the proposed rule regarding capital credit payments to the 
federal government. Our statewide trade association, which represents each of 
North Dakota's locally-owned distribution cooperatives that serve some 76,000 
consumers, opposes this proposed rule on the grounds that it is unfair. 

The plan is unfair because it violates a founding principle of doing business as a 
cooperative. That principle is this: All members of the cooperative are treated 

equally. 

For the government to say that it deserves special recognition or treatment is 
just not right. Why should the other members of the cooperative essentially bear 
a greater financial burden just because the government wants its capital credits 
paid immediately upon termination of any contract. We've lost thousands of 
farmers and ranchers over the past twenty years in this state. But just because 
these people have been forced out of business and are no longer customers does not 
mean they receive immediate payment of capital credits. In cooperatives, local 
boards make the decision as to when capital credits should be paid. 

The other reason we oppose this plan has to do with federal policy. In your 
proposed rule, you essentially ask that we make immediate payment of capital 
credits upon termination of a contract. But our primary banker, the Rural 
Electrification Administration (REA)-- within the United States Department of 
Agriculture— is sending the word down that it is going to clamp down on capital 
credit retireawnts until such time as local cooperatives build equity levels that 
average 40 percent. So even if we wanted to honor your request, REA would tell 
our cooperatives it's not possible. I would strongly encourage you to visit with 
REA officials to get a better understanding of when and how they approve capital 
credit retirements. 

* 

When you visit with REA, you could also ask about the spotless repayment record of 
North Dakota's cooperatives. We've repaid every dollar we've borrowed on 
time— some even ahead of schedule. Bach of those payments was made on a business 
check. None have bounced. Tour request for a certified check is burdensome. 

Based on these reasons. North Dakota's 20 electric cooperatives respectfully ask 
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that you rescind this proposed rule. The federal government has been paid every 
capital credit dollar that it’s due. Our boards and management will continue to 
do well into the future, as the boards and REA approve such retirements. 


Sincerely, 



Executive vice president 


and general manager 


cc: Managers, North Dakota's 20 RECs 
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Empire Electric Association, Inc. 


>01 N. Broadway P.O. Drawer K Cortez. CO >1:321-0676 (303) 565-4444 


July 19, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th & F Streets N.W. Room 4041 
Washington, D.C. 20405 

RE: Comments FAR Case 91-13 


My name is Neal E. Stephens and I am the General Manager of 
Empire Electric Association, Inc., a rural electric cooperative 
association based in Cortez, Colorado. Empire Electric Association 
is an electric utility providing service to approximately 11,000 
members in a 3000 square mile area in the southwest corner of 
Colorado. 

The General Services Administration (GSA) recently published 
a proposed rule on the acquisition of services from utilities (56 
Federal Register 23982.) As part of this rule, the GSA is 
proposing at Section 41, 007 (j), language to be added to all 
contracts between Federal facilities and cooperative utilities that 
we find troubling. 

The following language is proposed: 

52.241-13 Capital Credits: 

(a) The Government is a member of the (cooperative name) 

, and as any other member, is entitled to 

capital credits consistent with the by-laws of the 
cooperative, which states the obligation of the Contractor to 
pay capital credits and which specifies the method and time of 
payment . 

(b) Within 60 days after the closd of the Contractor's fiscal 
year, the Contractor shall furnish to the Contracting Officer, 
or the designated representative of the Contracting Officer, 
in writing a list of accrued credits by contract number, year, 
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and delivery point. Also, the Contractor shall state the 
amount of capital credits to be paid to the Government and the 
date the payment is to be made. 

(c) Upon termination or expiration of this contract, unless 
the Government directs that unpaid capital credits are to be 
applied to another contract, the Contractor shall make payment 
to the Government for the unpaid credits. 

(d) Payment of capital credits will be made by certified 

check, payable to the Treasurer of the United States; and 
forwarded to the Contracting Officer at , unless 

otherwise directed in writing by the Contracting Officer. 
Checks shall cite the current or last contract number and 
indicated whether the check is partial or final payment 
for all capital credits accrued. 

Under paragraph (a) , the proposed language states the 
Government is entitled to capital credits consistent with the 
bylaws of the .cooperative. X am enclosing a copy of Empire 
Electric's by-laws which explains the capital credit entitlement to 
the Government. Briefly, at the end of each fiscal year, the 
amount of capital, if any, furnished by each patron to operate on 
a non-profit basis, is clearly reflected and credited in an 
appropriate record to the capital account of each patron. The 
patron will be notified within a reasonable time after the close of 
the fiscal year of the amount of capital credited to his/her 
account. The capital is returned in cash on a normal cycle to all 
members and non-members alike on a FIFO (first in first out) 
rotation cycle. Currently Empire Electric returns credits in cash 
on a 15 to 17 year cycle. 

Paragraph (b) obligates the cooperative to notify the 
Government within 60 days of the close of the fiscal year the 
amount of capital credits and the date the payment is to be made. 
This is not consistent with the by-laws included which allows for 
a reasonable time, not 60 days, and does not commit the cooperative 
to a date the credits will be paid. As I explained, the current 
cycle is from 15 to 17 years and payment is made on the basis of 
financial performance of the cooperative in the year the credit is 
returned in cash. There is no way to pre-det ermine financial 
performance 15 to 17 years from now. For this reason alone, 
paragraph (b) should be eliminated. 

Paragraph (c) again states the Government is to be afforded 
special treatment not afforded to other members of Empire 
Electric. It states that upon termination or expiration of the 
contract, unless otherwise -directed, the Contractor is to make 
payment for the unpaid credit. As I explained before, this is not 
consistent with the by-laws of Empire Electric. In fact, Empire 
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does not pay deceased patron estates in cash. They are paid on the 
same rotation cycle as every other patron. Paragraph (c) should be 
eliminated for this reason. 

Paragraph (d) requires the current or last contract number to 
be printed on the refund check. Empire Electric provides electric 
service to several agencies of the Government including but not 
limited to the Bureau of Reclamation, Western Area Power 
Administration, The National Park Service, The Bureau of Land 
Management, The National Forest Service, and White Sands Missile 
Range. Electric service ranges from electric service to an 
outhouse to wheeling contracts. Some are under specific contract, 
some are not. To implement a requirement stated in this paragraph 
is not realistic and is unduly burdensome. It would also require 
a substantial investment to set up software to administer it. 
Again, Paragraph (d) is not consistent with Empire's laws and 
should be eliminated. 



It is painfully obvious that the author of 52.241-13 Capital 
Credits conducted no research and penned the language from some 
desk in Washington, D.C. The language clearly violates cooperative 
principles and is discriminatory because it affords the Government 
special treatment not afforded to other equal members of 
cooperatives. Where paragraph (a) states the Government is 
entitled to capital credits consistent with the by-laws of the 
cooperative they try to define a version of consistency in 
paragraphs (b) , (c) , and (d) which clearly is inconsistent with 
paragraph (a) and further inconsistent with the enclosed bylaws of 
Empire Electric Association. 

Take action and stop this proposed discriminatory and 
burdensome practice by eliminating paragraphs (b) , (c) , and (d) . 
Paragraph (a) accomplishes the goal by itself, that the Government 
is entitled to capital credits consistent with the bylaws of the 
cooperative like any other member of the cooperative. 

Contact me anytime if the GSA wishes to discuss these comments 
in more detail. 


Sincerely, 


EMPIRE ELECTRIC ASSOCIATION, INC. 



Neal E. Stephens 
General Manager 
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EMPIRE ELECTRIC ASSOCITION, INC. 

B Y-L A W S 

As Amended April 28, 1SS0 
ARTICLE 1 
MEMBERS 
Section 1 

QUALIFICATIONS AND OBLIGATIONS 

Any person, firm, corporation or body politic may become a member in the 
cooperative by: 

(a) Paying the membership fee hereinafter specified; 

(b) Agreeing to purchase from the Cooperative electric energy hereinafter 
specified, and 

(c) Agreeing to comply with and be bound by the certificate of incorporation 
and these by-laws and any amendments thereto and such rules and 
regulations as may from time to time be adopted by the board of 
directors. 

Provided, however, that no person, firm, corporation or body politic shall be- 
come a member unless and until he or it has been accepted for membership 
by the Board of Directors or the members. At each meeting of the members 
held subsequent to the expiration of a period of six (6) months from the date of 
incorporation of the Cooperative all share subscriptions and applications for 
membership (hereinafter called “application for membership") received more 
than ninety days prior to such meeting and which have not been accepted by 
the Board of Directors shall be submitted by the Board of Directors to such 
meeting of members, and subject to compliance by the applicant with the con- 
ditions set forth in subdivisions (a), (b), and (c) of this section, such application 
for membership may be accepted by a vote of the members at such meeting. 
The Secretary shall give any such applicant at least ten (1 0) days prior notice 
of the date of the members’ meeting to which his application will be submitted 
and such applicant may be present and heard at the meeting. No person, firm, 
corporation or body politic may own more than one (1) membership in the 
Cooperative. 

A husband and wife may jointly become a member and their application for 
a joint membership may be accepted in accordance with the foregoing provi- 
sions of this section provided the husband and wife comply jointly with the pro- 
visions of the above subdivisions (a), (b), and (c). 
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Section 2 


MEMBERSHIP FEE 



T*e par value of a share of stock (hereinafter called the •memoership fee*) 
shail Oe $5.00, the payment of which shall make the member eligible for 


electric services. 

(As Amended March 22. 1980) 


Section 3 


PURCHASE OF ELECTRICAL ENERGY 

Each member shall, as soon as electric energy shall be available, purchase 
from the Cooperative all electric energy used on the premises specified in ms 
application for membership, except energy generated on the^ premises for 
consumer’s own use, and shall pay therefor monthly, at rates which shall from 
time to time be fixed by the Board of Directors. It is expressly understood that 
amounts paid for electric energy in excess of the cost of service are furnished 
by members as capital, and each member shall be credited with the capital so 
furnished as provided in the By-Laws. Each member shall pay to the Coopera- 
tive such minimum amount per month, regardless of the amount of eleetnc 
energy consumed, as shall be fixed by the Board of Directors from time to 
time Each member shall also pay all amounts owed by him to the Cooperative 
as and when the same shall become due and payable. 

(As Amended March 20, 1982) 



Section 3-A 

PURCHASE QF ELECTRICAL ENERGY BY NON-MEMBERS 

The Cooperative may furnish electric energy to non-members. Payment of 
a $5.00 fee in lieu of membership shall make the non-member aj^ibja f or 
electric service. (As Amended March 22, 1980) 

Section 4 

NON-IJABIUTY FOR DEBTS OF THE COOPERATIVE 


The private property of the members of the Cooperative shall be exempt 
from execution for the debts of the Cooperative and no member shall be indi- 
vidually liable or responsible for any debts or liabilities of the Cooperative. 


Section 5 


EXPULSION OF MEMBERS AND SURRENDER OF 
SHARE CERTIFICATES 

The Board of Directors may, by the affirmative vote of not less than two- 
thirds (2/3) of the members thereof, expel any member and cause his share 
certificate (hereinafter called ’membership certificate’) to be surrended if such 
member shall have violated or refused to comply with any of the provisions of 
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tho Certificate of Association of the Cooperative, or these By-Laws or any 
rules or regulations adopted from time to time by the Board of Directors. The 
membership certificate, so surrenderee, snail be cancelled by the Board cf Di- 
rectors. Any member so expellee, anc whose membership certificate has 
been surrendered, may be reinstated as a member by vote of the members at 
any annual or special meeting. The actionof the members with respect to any 
such reinstatement shall be final. 

Section 6 

WITHDRAWAL OF MEMBERSHIP 

Any member may withdraw from membership upon payment in full of all 
debts and liabilities of such member to the Cooperative and upon compliance 
with such terms and conditions as the Board of Directors may prescribe. 

Section 7 

TRANSFER AND TERMINATION OF MEMBERSHIP 

(a) Membership in the Cooperative and a certificate representing the 
same, shall not be transferable except as hereinafter otherwise provided, and 
upon the death, cessation of existence, explusion or withdrawal of a member, 
the membership of such member shall thereupon terminate, and the certifi- 
cate of membership of such member shall be surrendered forthwith to the 
Cooperative. Termination of membership in any manner shall not release the 
member from the debts or liabilities of such member of the Cooperative. 

(b) A membership may be transferred by a member to himself or herself 
and his or her spouse, as the case may be, jointly upon the written request of 
such member and compliance by such husband and wife jointly with the provi- 
sions of subdivisions (b) and (c) of Section 1 of this article. Such transfer shall 
be made and recorded on the books of the Cooperative and such joint mem- 
bership noted on the original certificate representing the membership so 
transferred. 


(c) When a membership is held jointly by a husband and wife, upon the 
death of either, such membership shall be deemed to be held solely by the sur- 
vivor with the same effect as though such membership had been originally 
issued solely to him or her, as the case may be, and the joint membership cer- 
tificate may be surrendered by the survivor and upon the recording of such 
death on the books of the Cooperative, certificate may be reissued to and in 
the name of such survivor; provided, however, that the estate of the deceased 
shall not be released from any membership debts or liabilities to the 
Cooperative. 


■* 
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-Section 8 

REMOVAL OF DIRECTORS AND OFFICERS 

Any member may bring one or more charges for cause against any one or 
more directors and may request the removal of such director(s) by reason 
thereof by filing with the Secretary such charge(s) in writing together with a 
petition signed by not less than ten ( 1 0%) percent of the then-total members of 
the Cooperative, which petition calls for a special member meeting the stated 
purpose of which shall be to hear and act upon such charge(s) and. if one or 
more directors are recalled, to elect their successor(s). and which specifies 
the place, time and date thereof not more than forty-five (45) days after the fil- 
ing of such petition or requests that the matter be acted upon at the subse- 
quent annual member meeting if such meeting will be held no sooner than 
forty five (45) days after the filing of such petition. Each page of the petition 
shall, in the forepart thereof, state the name(s) and address(es) of the mem- 
bers) filing such charge(s), a verbatim statement of such charge(s) and the 
name(s) of the director(s) against whom such charge(s) is(are) being made. 
The petition shall be signed by each member in the same name as he is billed 
by the Cooperative and shall state the signatory's address as the same ap- 
pears on such billings. Notice of such charge(s) verbatim, of the directors) 
against whom the charge(s) have been made, of the member(s) filing the 
charge(s) and the purpose of the meeting shall be contained in the notice of 
the meeting, or separately noticed to the members not less than ten (1 0) days 
prior to the member meeting at which the matter will be acted upon: PRO- 
VIDED, that the notice shall set forth (in alphabetical order) only twenty (20) of 
the names of the members filing one or more charges if twenty (20) or more 
member's file the same charge(s) against the same director(s). Such direc- 
tors) shall be informed in writing of thecharge(s) after they have been validly 
filed and at least twenty (20) days priorto the meeting of the members at which 
the charge(s) are to be considered, and shall have an opportunity at the meet- 
ing to be heard in person, by witnesses, by counsel or any combination of 
such, and to present evidence in respect of the charge(s); and the person(s) 
bringing the charge(s) shall have the same opportunity, but must be heard 
first. The question of the removal of such director(s) shall, separately for each 
if more than one has been charged, be considered and voted upon at such 
meeting, and any vacancy created by such removal shall be filled by vote of 
the members at such meeting without compliance with the foregoing provi- 
sions with respect to nominations, except that nominations shall be made from 
the floor PROVIDED, that the question of the removal of a director shall not be 
voted upon at all unless some evidence in support of the charge(s) against him 
shall have been presented during the meeting through oral statements, docu- 
ments or otherwise. A newly elected director shall be from or with respect to 
the same Directorate District as was the director whose office he succeeds 
and shall serve the unexpired portion of the removed director's term. 

(As Amended April 20, 1985) 
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ARTICLE II 
MEETINGS OF MEMBERS 

Section 1 

ANNUAL MEETING 

The annual meeting of the members shall be held at such place in the Color- 
ado or Utah Certified Service Area of the Cooperative and at such time as may 
be selected by the Board of Directors of Empire Electric Association, Inc., and 
at such meeting all business properly coming before the stockholders shall be 
transacted, including the election of directors and the consideration of reports 
of the officers of said company. Failure to hold the annual meeting at the de- 
signated time shall not work a forfeiture or dissolution of the Cooperative. 

(As Amended September 27, 1986) 

Section 2 

SPECIAL MEETINGS 

Special meetings of the members may be called by at least six (6) Directors 
or upon a written request signed by at least 10 per centum (10%) of all the 
members and it shall thereupon be the duty of the Secretary to cause notice of 
such meeting to be given as hereinafter provided. Special meetings of the 
members may be held at any place within the Colorado or Utah Certified Ser- 
vice Area of the Cooperative specified in the notice of the Special meet- 
ing- (As Amended March 20, 1982) 

Section 3 

NOTICE OF MEMBERS' MEETINGS 

Public notice of the time and place of the holding of each meeting shall be 
published not less than ten ( 1 0) nor more than thirty (30) days previous thereto 
in the newspaper printed in the county where the principal office of the 
Cooperative is located, and if there be no such newspaper printed in the 
county where the principal office of the Cooperative is located, then a news- 
paper printed in an adjoining county. Written or printed notice stating the 
place, day and hour of the meeting, and in case of a special meeting, the pur- 
pose or purposes for which the meeting is called shall also be delivered not 
less than thirty (30) days before the date of the meeting, either personally or by 
mail, by or at the direction of the Secretary, or by the persons calling the meet- 
ing, to each member; and no business shall be transacted at such special 
meeting except as shall be mentioned in the notice. If mailed, such notice shall 
be deemed to be delivered when deposited in the United States Mail, 
addressed to the member at his address as it appears on the records of the 
Cooperative, with postage thereon paid. The failure of any member to receive 
notice of an annual or special meeting of the members shall not invalidate any 
action which may be taken by the members at any such meeting. 

(As Amended March 26, 1977) 
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Section 5 
VOTING 

Each member shall be entitled to only one (1) vote upon each matter sub- 
mitted to a vote at a meeting of the members. All questions shall be decided by 
a vote of a majority of the members voting thereon in person except as other- 
wise provided by law, the Certificate of Incorporation or these By-laws. 

Each member of the Cooperative shall be entitled to vote either at a meeting 
held for such purpose or by mail. Mail voting shall be in writing on ballots pro- 
vided by the Cooperative and shall be received by the Cooperative not less 
than five (5) days prior the the scheduled membership meeting. 

The Secretary shall be responsible for mailing with the notice of the meet- 
ing, or separately, but at least fifteen ( 1 5) days before the date of the meeting, 
the official ballot for voting on said issue(s). Such mailing shall be to ail mem- 
bers of the Cooperative and may be with or part of the ballot forthe election of 
directors. 

The mail ballot shall be voted by the member, placed in a special envelope 
provided for the purpose so as to conceal the marking of the ballot, deposited 
in a return envelope, which must be properly signed or executed by the voting 
member, and mailed back to the Cooperative. Envelopes containing mail, bal- 
lots shall remain sealed and uncounted until the scheduled membership 
meeting. 

The presence of a member at the meeting of the members shall revoke a 
mail vote theretofore executed by such member and such member shall be 
entitled to vote at such meeting in the same manner and with the same effect 
as if such member had not voted by mail. Voting by proxy or cumulative voting 
shall be prohibited. 

Manner of voting on all issues including election of directors: Natural per- 
sons may vote their membership by mail or by being personally present at the 
meeting. A partnership may vote its membership by any general partner, lim- 
ited partnerships may vote by the vote of any general partner. 

Corporations, associations, churches, school districts, and government 
subdivisions may vote their membership by mail by properly executing a certi- 
fication which shall be on the return envelope. These entities may vote said 
ballot in person by the presence of an officer of the entity provided there is a 
properly executed and signed resolution from the entity : -thorzing the “older 
of the same to withdraw the mail ballot for purposes o* ct.ng at the meeting 

Trusts and Estates: A personal representative for an at: c- a trustee for a 

trust may vote the estate or trust membership by executing a written ballot in 
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the proper name of the estate or the trust. That same personal representative 
or trust eamay withdraw the written ballot rf'that person is oresent at the meet- 
ng. Said oerson shall be entitled to vote at such meeting m :ne same -anrer 
arc witn :ne same effect as :f such memoer raa not votea oy maii. 

In the case of a mail ballot and its subsequent revocation, or in the case of a 
member appearing in person for the meeting, the Cooperative reserves the 
right to request proper identification of any individual so voting or to request 
such evidence as is necessary to establish the authority of a natural person s 
right to vote the membership of any entity not a natural person. 

If a joint membership is held, such membership shall be entitled to one (1) 
vote and no more upon each matter submitted to a vote at a meeting of the 
members. (As Amended April 23, 1988) 


Section 6 

ORDER OF BUSINESS 

The order of business at the annual meeting of the members and, so far as 
possible, at all other meetings of the members, shall be essentially as follows, 
except the Board of Directors or the members themselves may from time to 
time establish a different order of business forthe purpose of assuring the ear- 
lier consideration of an action upon any item of business the transaction of 
which is necessary or desirable in advance of any other item of business pro- 
vided that no business except election of directors and adjournment of the 
meeting to another time and place may be transacted until and unless the ex- 
istence of a quorum is first established. 

1 . Report on the number of members present in order to determine the ex- 
istence of a quorum. 

2. Reading of the notice of the meeting and proof of the due publication or 
mailing thereof, or the waiver or waivers of notice of the meeting as the 
case may be. 

3. Reading of the unapproved minutes of previous meetings of the mem- 
bers and the taking of necessary action thereon. 

4. Presentation and consideration of reports of officers, directors and 
committees. 

5. Election of Board members. The Election Committee shall tabulate the 
ballots, certify the election results and give public notice of the results 
within five (5) days following the election. 

6. Unfinished business. 

7. New business. 

8. Adjournment. 

(As Amended September 27, 1986) 
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ARTICLE III 
DIRECTORS 
Section 1 

GENERAL POWERS 

The business and affairs of the Cooperative shall be managed by a Board of 
ten ( 1 0) Directors which shall exercise all of the powers of the Cooperative in- 
cluding the authority in its sole discretion to place any issue on the ballot at any 
regular or specially called membership meeting, except such as are by law or 
by the Certificate of Incorporation of the Cooperative or by these By-laws con- 
ferred upon or reserved to the members. (As Amended April 23, 1988) 

Secton 2 

QUALIFICATIONS AND TENURE 

At the general election of stockholders to be held February 27, 1960, there 
shall be elected ten directors of this Association by ballot, by and from the 
members, to serve, until their successors shall have been elected and shall 
have qualified, subject to the provisions of these by-laws with respect to re- 
moval of Directors, from the districts as set forth in Section 3of Article III. Atthe 
organization meeting of the Board of Directors to be held following the said an- 
nual meeting of February 27, 1960, the directors shall then select from their 
membership three persons to serve as director for a term of four years, three 
directors to serve for a term of three years, two directors to serve for a term of 
two years, and two directors to serve for a term of one year. Commencing with 
the annual meeting in February, 1 961 , there shall be elected two directors to 
serve for a term of four years; in the next succeeding election in February. 
1 962, there shall be two directors elected to serve for a term of four years; in 
the annual meeting of 1 963, there shall be elected three directors to serve for a 
term of four years, and in the annual meeting of February, 1 964, there shall be 
elected three directors to serve for a term of four years and at each annual 
meeting held thereafter, there shall be an election to fill the offices of those di- 
rectors whose terms have expired that year. Said persons to be elected for a 
term of four years. No member shall be eligible to become or remain adirector, 
or to hold any position of trust in the Cooperative who is not a member of the 
Association, and a bona fide resident of the particular district which he is to 
represent, or who is in any way employed by or financially interested in a com- 
peting enterprise or business selling electric energy or supplies to the 
Cooperative, or a business primarily engaged in selling electrical or plumbing 
appliances, fixtures or supplies to the members of the Cooperative. When a 
membership is held jointly by a husband and wife, either one, but not both, 
may be elected a Director, provided however, that neither one shall be eligible 
to become or remain a Director or to hold a position of trust in the Cooperative 
unless both shall meet the qualifications above set forth. Nothing in this sec- 
tion contained shall, or shall be construed to, affect in any manner the validity 
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of any action taken at any meeting of the Board of Directors. 

Upon establishment of the fact that a board member is noicmg the office cf 
Director in violation of any of the foregoing previsions, the board snail remove 
such board member from office. (As Amended March 17, 1973) 

Section 3 


VOTING DISTRICTS 


The territory served or to be served is hereby divided into 1 0 districts, and 
each district shall be represented by one director. 

Not less than one hundred twenty (120) days before any meeting of the mem- 
bers at which directors are to be elected, the Board of Directors shall review 
the composition of the several districts and if it should be found that inequali- 
ties in representation have developed which can be corrected by a cedelinea- 
tion of districts, the Board of Directors shall reconstitute the districts so that 
each shall have as nearly as possible equality of representation. In case of ex- 
tensions into territory not included in any district members thereof shall be 
deemed to reside in that number District the boundary line of which is closest 
to such member's premises. 


The Board of Directors shall cause an updated map of revised Director Dis- 
tricts and a written desenption of such Director Districts to be available for 

Kw!!*!? a i the ° fflC8S ° f Empire Electric Association, Inc., 801 North 
Broadway, Cortez, Colorado. 

(As Amended September 27, 1986) 


Section 3-A 

NOMINATION OF DIRECTORS 

Nominations for Directors serve on the Board of Directors shall be by writ- 
ten petition only Any petition for nomination shall be in writing and be signed 
bynot less than fifteen (15) members of the Association who reside in the Dis- 
trict for which the nomination is made. The Association will furnish official oet I- 
ton forms for this purpose. The official petition shall designate the name ofthe 
nominee, the term for which the nominee is being nominated and the Director 
Distnct for which the nomination is made. 

All nominating petitions shall be filed at the office of the Cooperative with the 
Secretary at least forty-five (45) days but not more than ninety (90) days be- 
fore the meeting at which Board Members are to be elected. 

The Secretary shall post all nominations thus made at the principal office of 
the Cooperative at least forty-five (45) days before the meeting 

Nominations by petition will be the exclusive method of nominator 

(As Amended September 27. 1986) 
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Section 3-B 


ELECTION OF DIRECTORS 

Eacn memoer cl :ne Cooperative shall be emitiea to vote m the election of 
directors either at a meeting held for such purpose or oy maii. Mail voting snail 
oe n wrtrc or oaiiots.orovided by the Cooperative and snail be *eceivefl by 
Cocoe'at've *ct ess than five *5i days or:cr to the e.ec: or of pcard 
-e-ce's 


The Secretary snail be responsible for mailing with the notice of the meet- 
ing, or separately, but at least fifteen (15) days before the date of the meeting, 
the official ballot for election of board members with the names and addresses 
of candidates nominated and the director district for which nominated. Such 
mailing shall be to all members of the Association. 

The mail ballot shall be voted by the member, placed in a special envelope 
provided for the purpose so as to conceal the marking of the ballot, deposited 
in a return envelope which must be signed by the voting member, and mailed 
back to the Association. Envelopes containing mail ballots shall remain seal- 
ed and uncounted until the meeting held for the purpose of electing the Board 
of Directors. 

The presence of a member at a meeting of the members shall revoke a mail 
vote theretofore executed by such member, and such member shall be en- 
titled to vote at such meeting in the same manner and with the same effect as if 
such member had not voted by mail. 

Voting for directors on the Board of Directors by proxy or cumulative voting 
shall be prohibited. 

(As Amended April 23, 1988) 

Section 4 
VACANCIES 

Subject to the provisions of the By-Laws, with respect to the removal of di- 
rectors, vacancies occurring in the Board of Directors shall be filled by a major- 
ity vote of the remaining directors, and directors thus elected shall serve until 
the next annual meeting of the members or until their successors shall have 
been elected and shall have qualified. The members selected to fill a vacancy 
on the Board of Directors must reside in the same district as the director to 
whose office he succeeds. (As Amended April 6, 1944) 
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Section 5 


COMPENSATION 

Directors as such shall not receive any salary for their services, but by Re- 
solution of the Board of Directors a fixed sum and expenses of attendance, if 
any, may be allowed for attendance at each meeting of the Board of Directors, 
and such reasonable expenses entailed in attending State. Regional, and Na- 
tional meetings. Except in emergencies, no Director shall receive compensa- 
tion for serving the Cooperative in any other capacity, nor shall any close rela- 
tive of a Director receive compensation for serving the Cooperative unless 
such compensaton shall be specifically authorized by a vote of the mem- 
b® rs - (As Amended February 26, 1965) 

Section 6 

RULES AND REGULATIONS 

The Board of Directors shall have power to make and adopt such rules and 
regulations, not inconsistent with law, the Certificate of Incorporation of the 
Cooperative or these By-Laws, as it may deem advisable for the manage- 
ment, administration and regulation of the business and affairs of the 
Cooperative. 


Section 7 

ACCOUNTING SYSTEM ANO REPORTS 

The Board of Directors shall cause to be established and maintained a com- 
plete accounting system, which, among other things, subject to applicable 
laws and rules and regulations of any regulatory body, shall conform to such 
accounting system as may from time to time be designated by the Administra- 
tor of the Rural Electrification Administration of the United States of America 
The Board of Directors shall also, after the dose of each fiscal year, cause to 
be made by a Certif ied Public Accountant a full and complete audit of the ac- 
counts, books and financial condition of the Cooperative. A report of such au- 
dit shall be submitted to the members at the following annual meeting. 

(As Amended March 17. 1973 and March 26. 1977) 
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Section 8 

CHANGE IN RATES 

Written notice snail be given to the Administrator of tne Rural Electrification 
Administration of the United States of America, National Rural Utilities 
Cooperative Finance Corporation or any other lender of the Cooperative not 
ess than ninety i90) days prior to the date upon which any proposed changes 
n tne r ates cnargeo by the Cooperative for electric energy becomes effective 
except rat written or public notice snail be given to consumers not ess than 
tnirty 1 30) days priorto the date upon which any proposed change in rates, ex- 
tension policies or rules and regulations are to become effective. 

(As Amended September 27, 1986) 


ARTICLE IV 
MEETINGS OF DIRECTORS 
Section 1 

REGULAR MEETINGS 

A regular meeting of the Board of Directors shall be held without notice, im- 
mediately after certification of the election results, for the purpose of electing 
officers as provided for in these bylaws. A regular meeting of the Board of Di- 
rectors shall also be held monthly at such time and place within the Colorado 
or Utah Certificated Area of the Cooperative as designated by the Board of Di- 
rectors, upon notice to be given as hereinafter provided. 

All meetings of the Cooperatives are declared to be open meetings and 
open to the members, consumers and news media at all times; but the 
Cooperative, by a two-thirds affirmative vote of the board members present, 
may go into executive session for consideration of documents or testimony gi- 
ven in confidence, but the Cooperative shall not make final policy decisions or 
adopt or approve any resolution, rule, regulation, or formal action, any con- 
tract, or any action calling for the payment of money at any session which is 
closed to the members, consumers and news media. 

Prior to the time the Board of Directors convenes in executive session, the 
Board shall announce the general topic of the executive session. 

Any action taken contrary to the provisions of this session shall be null and 
void and without force or effect. 

(As Amended September 27, 1986) 
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Section 2 

SPECIAL MEETINGS 

Soeciai Meetings of the Board may be called by the President or any three 
V electors. arc :t shall thereuoon be the duty of the Secretary :c cause no- 
■j— -* ee:;ngs to be given as "sremafter orcv.cec T u e President or 

r : .v : "race's caii^g :re meeting s n 2 ' ; x the t me a~c o ace o* :~e ^eet^g. 

As Amercec March. *7. 1 973 > 
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Section 3 


^ NOTICE 

Written notice of the time, place and purpose of any meeting of the Board of 
Directors shall be delivered to each board member either personally or by 
mail, by or at the direction of the Secretary, or upon a default by the Secretary, 
by the President or the board member calling the meeting. If mailed, such no- 
tice shall be deemed to be delivered when deposited in the United States Mail 
addressed to the board member at his address as it appears on the records of 
the Cooperative, with postage thereon prepaid, at least five (5) days before 
the date of the meeting. 

Notice of the time and place of a meeting of the Board of Directors and a 
copy of the agenda for such meeting shall be posted in every service office 
maintained by the Cooperative at least ten (1 0) days before the meeting. The 
agenda shall specifically designate the issues or questions to be discussed, or 
the actions to be taken, at the meeting. Copies of said agenda shall be avail- 
able at each service office for members and consumers Notwithstanding this 
paragraph, special meetings are authorized to address emergency situations 
beyond the control of the Board of Directors. 

(As Amended September 27. 1986) 



Section 4 
QUORUM 


A majority of the Board of Directors shall constitute a quorum for the trans- 
action of business at any meeting of the Board of Directors, provided, that if 
less than a majority of the directors is present at said meeting, a majority of the 
directors present may adjourn the meeting from time to time without further 
notice. 


ARTICLE V 

OFFICERS 

Section 1 
NUMBER 

The officers of the Cooperative shall be a President, Vice-President, Sec- 
retary and Treasurer. The offices of Secretary and of Treasurer may be held 
by the same person. 
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Section 2 


ELECTION AND TERM OF OFFICE 

The off icers shail be eiected by ballot, annually, by and from the Board of Di- 
rectors at the meeting of the Board of Directors held immediately after certifi- 
cation of the election results following the annual meeting of the memoers. If 
me e'ecticn o f officers shall not be held at such meeting, sucn election shall be 
~eid as soon tnereafter as conveniently may be. Each officer shail hold office 
j,nt;l me first meeting of the Board of Directors following the next succeeding 
annual meeting of the members or until his successor shall have been elected 
and shall have qualified. A vacancy in any office shall be filled by the Board of 
Directors for the unexpired portion of the term. 

(As Amended September 27, 1986) 


Section 3 

REMOVAL 

Any officer or agent eiected or appointed by the Board of Directors may be 
removed by the Board of Directors whenever in its judgment the best interests 
of the Cooperative will be served thereby. 

Section 4 
VACANCIES 

Except as otherwise provided in these By-Laws, a vacancy in any office 
may be filled by the Board of Directors for the unexpired portion of the term. 

Section 5 
PRESIDENT 

The President: 

(a) Shall be the principal executive officer of the Cooperative and shail 
preside at all meetings of the members and of the Board of Directors 

(b) shall sign, with the Secretary, certificates of membership the issue of 
which shail have been authorized by Resolution of the Board of Direc- 
tors, and may sign any deeds, mortgages, deeds of trust, notes, bonds, 
contracts or other instruments authorized by the Board of Directors to 
be executed except in cases in which the signing and execution thereof 
shall be expressly delegated by the Board of Directors or by these By- 
Laws to some other officer or agent of the Cooperative, or shall be re- 
quired by law to be otherwise signed or executed and 

(c) in general shall perform all duties incident to the office of President and 
such other duties as may be prescribed by the Board of Directors from 
time to time. 
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Section 7 
SECRETARY 

The Secretary shall be responsible for: 

(a) Keep the minutes of the meetings of the members and the Board of Di- 
rectors in one or more books provided for that purpose; 

(b) See that all notices are duly given in accordance with these By-Laws or 
as required by law; 

(c) Be custodian of the Corporate records and of the seal of the Coopera- 
tive and see that the seal of the Cooperative is affixed to all certificates 
of membership prior to the issue thereof and to all documents, the ex- 
ecution of which on behalf of the Cooperative under its seal is duly au- 
thorized in accordance with the provisions of these By-Laws; 

(d) Keep a register of the post office address of each member which shall 
be furnished to the Secretary by such member; 

(e) Sign with the President certificates of membership, the issue of which 
shall have been authorized by resolution of the Board of Directors 

(f) Have general charge of the books of the Cooperative in which record of 
the members is kept; 

(g) Keep on file at all times a complete copy of the By-Laws of the Coopera- 
tive containing all amendments thereto, which copy shall always be 
open to inspection of any member, and at the expense of the Coopera- 
tive forward a copy of the By-Laws and ail amendments thereto to each 
member; and 

(h) in general perform all duties incidentto the offices of Secretary and such 
other duties as from time to time may be assigned to him by the Board of 
Directors. 

(As Amended March 26, 1977) 
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Section 8 


TREASURER 

The Treasurer shall be responsible for: 

(a) Have charge and custody of and be responsible for all funds and securi- 
ties of the Cooperative; 

;b; Receive ancgive receipts for moneys due and payaole to the Coopera- 
tive from any source whatsoever, and deposit all such moneys m the 
name of the Cooperative in such bank or banks as shall be selected in 
accordance with the provisions of these By-Laws; and 

(c) In general perform all the duties incident to the office of T reasurer and 
such other duties as from time to time may be assigned to him by the 
Board of Directors. 

(As Amended March 26. 1977) 
Section 9 
MANAGER 

The Board of Directors may appoint a manager who may be, but who shall 
not be required to be, a member of the Cooperative. The manager shall per- 
form such duties as the Board of Directors may from time to time require of him 
and shall have such authority as the Board of Directors may from time to time 
vest in him. 


Section 10 
BOND OF OFFICERS 

The Board of Directors shall require the Treasurer or any other officer of the 
Cooperative charged with responsibility for the custody of any of its funds or 
property, to give bond in such sum and with such surety as the Board of Direc- 
tors shall determine. The Board of Directors in its discretion may also require 
any other officer, agent or employee of the Cooperative to give bond in such 
amount and with such surety as it shall determine. 

Section 11 
COMPENSATION 

The compensation, if any, of any officer, agent or employee who is also a 
Director or close relative of a Director, shall be determined by the members, as 
provided elsewhere in these By-Laws, and the powers, duties and compensa- 
tion of any other off icers, agents and employees shall be fixed by the Board of 
Directors. 


A 


10 


Sect or *2 




r.scai /ear 


REPORTS 

- s •' '.-c-'ative sra-i s^o'-* at eacn aroua! meevr.g of :-e 
:c.e- -- re ous -ess o* re Cocoes: ve for : K e alveus 

; A -rig conc;t;c- c ! tre Cccce r 3f've at ' " e c cst?-- - - - 

Section 1 3 


INDEMNIFICATION OF DIRECTORS, OFFICERS AND EMPLOYEES 

Each director, officer and employee of the Association now or hereafter 
serving as such, shall be indemnified by the Association against any and aH 
claims 9 and liabilities, whether civil, criminal, administrative 
(other than an action by or in the right of the Association) to which ihe/she has 
or shall become subject by reason of any action aliegedto have I Jaentaken 
omitted or neglected by him/her, while serving as such, if he/she acted in 

goodfaith andln such amannerthat he/she reasonabiybeheved to beinor 
not opposed to. the best interests of the Association, and with respi te any 
criminal action of proceedings, he/she had no reasonable cause to beheve 
his/her conduct was unlawful; every director, officer or employee shall be in- 
demnified against all expenses, court costs, expert witness fees. attor "®y 
fees, judgments, fines and amounts paid in settlement or satisfaction of judg- 
ment actually or reasonably incurred by him/her in connection with such ac- 
t^nsurt or proceeding, prodded such director, officer or employee was acting 

Sin ». Scop, of hS.- .mpfoymont of th. li™ Ih. “«• 

Th« Association may purchass and maintain insurance on behalf Qf any 
JUiSS “.SSLotor, officer c. employ.., again*, any HaP. «y »• 
sorted against him/her in any such capacity as stated in the imme djat^y pre- 
ceding paragraph indemnification by the Association will cover all amounts 
above and beyond policy coverage or items not included m averages. 

The right of indemnification herein-above provided for shall not be exclu- 
sive of any rights to which any director, officer or employee of the Association 
may be entitled by law. (As Adopted September 27. 1986) 
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ARTICLE VI 


CONTRACTS. CHECKS AND DEPOSITS 
Section 1 
CONTRACTS 

Exceot as o’-erwise orcv’dec n these By-Laws, the Board of Directors may 
authorize ary sh eer or oncers. agent or agents to enter into any contract or 
execute and deliver any instrument in the name and on behalf of the Coopera- 
tive, and such authority may be general or confined to specific instances. 

Section 2 

CHECKS, DRAFTS, ETC. 

All checks, drafts or other orders for the payment of money, and all notes, 
bonds, or other evidences of indebtedness issued in the name of the Coopera- 
tive shall be signed by such officer or officers of the Cooperative and in such 
manner as shall from time to time be determined by resolution of the Board of 
Directors. 

Section 3 
DEPOSITS 

All funds of the Cooperative shall be deposited from time to time to the credit 
of the Cooperative in such bank or banks as the Board of Directors may select. 

ARTICLE VII 
MEMBERSHIP CERTIFICATES 
Section 1 

CERTIFICATES OF MEMBERSHIP 

Membership in the Cooperative shall be evidenced by a certificate of mem- 
bership which shall be in such form and shall contain such provisions as shall 
be determined by the Board of Directors not contrary to, or inconsistent with, 
the certificate of incorporation of the Cooperative or these By-Laws. Such cer- 
tificate shall be signed by the President and the Secretary of the Cooperative 
and the corporate seal shall be affixed thereto. 
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Section 2 

ISSUE OF MEMBERSHIP CERTIFICATES 

No memoersmp certificates shall be ;ssued for less than the membership 
fee fixed in these By-Laws, nor until such membership fee has been fully paid 
for in cash, and such payment has been deposited with the treasurer. 

Section 3 

LOST CERTIFICATE 

In case of a lost, destroyed or mutilated certificate, anew certificate may be 
issued therefor upon such terms and such indemnity to the Cooperative as the 
Board of Directors may prescribe. 

ARTICLE VIII 
NON-PROFIT OPERATION 

Section 1 

INTEREST ON DIVIDENDS ON CAPITAL PROHIBITED 

The Cooperative shall at all times be operated on a cooperative non-profit 
basis, for the mutual benefit of its patrons. No interest or dividends shall be 
paid or payable by the Cooperative or any capital furnished by its patrons. 

Section 2 

PATRONAGE CAPITAL IN CONNECTION WITH FURNISHING 
ELECTRIC ENERGY 

In the furnishing of electric energy, the Cooperative's operations shall be so 
conducted that all patrons, members and non-members alike, will, through 
their patronage, furnish capital for the Cooperative. In order to induce patron- 
age, and to assure that the Cooperative will operate on a non-profit basis, the 
Cooperative is obligated to account on a patronage basis to all of its patrons, 
members and non-members alike, for all amounts received, and receivable 
from the furnishing of electric energy in excess of operating costs and ex- 
penses properly chargeable against the furnishing of electric energy. All such 
amounts in excess of operating costs, and expenses at the moment of receipt 
by the Cooperative are received with the understanding that they are furn- 
ished by the patrons, members and non-members alike, as capital. The 
Cooperative is obligated to pay, by credit to a capital account for each patron, 
all such amounts in excess of operating costs and expenses. The books and 
records of the Cooperative shall be set up and kept in such manner that at the 
end of each fiscal year, the amount of capital, if any, so furnished by each pat- 
ron is clearly reflected and credited in an appropriate record to the capital ac- 
count of each patron, and the Cooperative shall, within a reasonable time after 
the close of the fiscal year, notify each patron of the amount of capital so cre- 
dited to his account. All such amounts credited to the capital account of any 
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person shall have the same status as though they had been paid to the patron 
in cash, in pursuance of a legal obligation to do so; and the patron had then 
‘urms-ea the Coooerative corresponding amounts of capital. 

'•* ‘“4 -jve'-t c* dissolution or iicuidaticn of the Cooperative, sner ail out- 
*0eOtec"e«s r fe Coooerat.ve sna'. rave oee* oac outstarcmg 
caoiai credit snail be retired witnout priority on a pro-rata oasis before any 
payments are made on account of property rights cf members. If, at any time, 
oricr to the dissolution or liquidation, the Board of Directors shall determine 
fat the hnancai ccnoitionof the Cooperative will not be impaired thereby, the 
cao'ta. f e n creciteo to patrons' accounts may be r etired m full or ,n oart. Any 
:-_c- *e: -errant of capital shall be made >n oroer of priority, accoramg to year 
r. wmen tne capital was furnished and credited, the capital first receiveo by the 
Cooperative being first retired. In no event, however, may any such capital be 
retired unless, after the proposed retirement, the capital of the Cooperative 
shall equal at least the amount required by the Rural Electrification Admi- 
nistration as total assets of the Cooperative. 

When retirement of capital is made pursuant hereto, the Association shall 
have the right to apply all or any part of the capital to be retired against any out- 
standing indebtedness of the patron. 

Capital credited to the account of each patron shall be assignable only on 
the books of the Cooperative, pursuant to written instructions from the assig- 
nor and only to successors in interest, or successors in occupancy in all or part 
of such patron’s premises served by the Cooperative, unless the Board of Di- 
rectors, acting upon policies of general application shall determine otherwise. 
In the event that a non-member patron shall elect to become a member of the 
Cooperative, the capital credited to the account of such non-member patron 
shall be applied by the Cooperative toward the payment of a membership fee 
on behalf of such non-member patron. 

Notwithstanding any other provisions of these By-laws, the Board of Direc- 
tors, at its discretion, shall have the power at any time upon the death of any 
patron, who was a natural person, if the legal representatives of his estate 
shall request in writing, that the capital credited to any such patron be retired 
prior to the time such capital would otherwise be retired under the provisions of 
these By-Laws, to retire capital credited to any such patron, immediately upon 
such terms and conditions as the Board of Directors, acting under policies of 
general application, and the legal representatives of such patron’s estate shall 
agree upon; provided, however, that the financial condition of the Cooperative 
will not be impaired thereby. 

The patrons of the Cooperative, by dealing with the Cooperative, acknow- 
ledge that the terms and provisions of the Certificate of Incorporation and By- 
laws shall constitute and be a contract between the Cooperative and each 
patron, and both the Cooperative and the patron are bound by such contract, 
as fully as though each patron had individually signed a separate instrument 
containing such terms and provisions. The provisions of this Article of the By- 
Laws shall be called to the attention of each patron of the Cooperative by post- 
ing in a conspicuous place in the Cooperative's office. (As Amended February 
29, 1964 and March 26, 1977) 
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Section 3 


PATRONAGE REFUNDS IN CONNECTION 
WITH FURNISHING 

OTHER SERVICES 

In the event that the Cooperative should engage in the business of furnish- 
ing goods or services other than electric energy, all amounts received and re- 
ceivable therefrom which are in excess of costs and expenses properly 
chargeable against the furnishing of such goods or services shall, insofar as 
permitted by' law, be prorated annually, on a patronage basis and returned to 
those patrons, members, and non-members alike, from whom such amounts 
were obtained. (As Amended March 1, 1952) 

Section 4 

NOTIFICATION OF PATRONAGE CAPITAL CREDITS 

Commencing with the year 1 957 and yearly thereafter on or before the first 
day of July of each year, the Association shall notify each patron of this Associ- 
ation by United States Mails, addressed to such patron at his post office ad- 
dress as shown on the official records of the Assocation, the amount of his, 
hers or its patronage credits accrued as of January 1 of each year; provided 
that if such notice is returned to the Association, due to the patron having 
moved, being unclaimed or because or insufficient address, then and in such 
event such Capital Credit may be declared forfeited by the Board of Directors 
and under such terms and conditions as they may elect. 

(Added March 1, 1957) 

ARTICLE IX 
WAIVER OF NOTICE 

Any member or director may waive, in writing any notice of meetings re- 
quired to be given by these By-Laws. 
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ARTICLE X 
DISPOSITION OF PROPERTY 

The Cooperative may not sell, mortgage, lease or otherwise dispose of or 

property shall not. in any one (1) year exceed in value ten per can um 
(10 per cent) of the value of all the property of the Cooperative, 

(b) Sen/ices of all Kinds, including electric energy; and 

lc\ Personal property acquired for resale; unless such ^e, mortgage, 
lease or other disposition or encumbrance is authorized by the aflirma* 
tfvVvoteof at M two-thirds (2/3) of the members, and the no** of 
such proposed sale, mortgage, lease or other disposition or encum- 
brance shall have been contained in the notice; provided, however, that 
notwithstanding anything herein contained the Board of Directors, with- 
out authorization by the members, shall have full power and authority to 
borrow money from the National Rural Utilities Cooperate FinanceCor- 

ooration United States of America, Reconstruction Finance Corpora- 
tion, or any agency or instrumentality thereof, and 10 ^ 

such borrowing to authorize the making and issuance of bonds, ° 

other evidences of indebtedness and, to secure the payment thereof.to 
authorize the execution and delivery of a mortgage or mort 9®9®®’ ° r a 
deed or deeds of trust upon, or the pledging or encumbrancmg of any or 
aH of the property, assets, rights, privileges, licenses, franchises and 
oermits of the Cooperative whether acquired or to be acquired 
wherever situated, all upon such terms and conditions as the Board of 
Directors shall determine. (As Amended February 27. 1971 and Apnl 
28. 1990) 

article XI 
FISCAL YEAR 

The fiscal year of the Cooperative shall begin on the first day of January of 
each year and end on the thirty-first day of December of the same year. 


(fi- 
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ARTICLE XII 

MEMBERSHIP IN OTHER ORGANIZATIONS 

The Cooperative shall not become a member of any other organization 
without an affirmative vote of the members at a meeting called as provided in 
these By-Laws, and the notice of said meeting shall specify that action is to be 
taken upon such proposed membership as an item of business. 

The words “any other organization* as used in the preceding paragraph are 
hereby defined to mean “any other competing electrical utility*. (As Amended 
February 24, 1962) 

ARTICLE XIII 

SEAL 

The corporate seal of the Cooperative shall bo in the form of a circle and 
shall have inscribed thereon the name of the Cooperative and the words "Cor- 
porate Seal. Colorado*. 



ARTICLE XIV 
AMENDMENTS 

These By-Laws may be altered, amended or repealed by a majority of the 
members voting thereon by mail or at the meeting, provided the notice shall 
have contained a copy of the proposed alteration, amendment or repeal. (As 
Amended April 28, 1990) 


KAM* HINTING CO. 
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TRI-STATB GENERATION AND TRANSMISSION ASSOCIATION, INC . 

12076 "GRANT "STREET P.O.- Tox 13695 DENVER. COLORADO Jo233 '303- 452-6'^' 


July 19, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. 

Room 4041 

Washington, D.C. 20405 
Re: FAR Case 91-13 

Tri-State Generation and Transmission Association, Inc. 
respectfully submits two copies of comments in response to a 
request for comments published in the May 24, 1991, Federal 
Register at page 23892 concerning the above case. 

Tri-State Generation and Transmission Association, Inc. 
is a Colorado generation and transmission cooperative formed 
in 1952 to provide safe and reliable electric power at the 
lowest possible cost to its member cooperatives. In such 
capacity Tri-State foresees significant problems that will 
affect its Members in the proposed Section 41.007 (j) 

regarding additional language to all contracts between 
Federal facilities and cooperative utilities. 

Although this proposed rule does not appear to have a 
direct impact upon Tri-State, Tri-State believes the language 
to be violative of each of our Members/ Bylaws. Each Member 
retires capital in order of priority according to the year 
the capital was furnished and credited, on a first-in-first 
out basis, maintaining a multiple year rotation period 
according to its Bylaws. 

Tri-State itself, as a cooperative, maintains a similar 
capital credit retirement program for its Members, the 
distribution cooperatives. To prepay credits would not only 
violate Tri-State's Bylaws but would destroy the fundamental 
fairness of equality which is one hallmark of a cooperative. 
The same consequence would occur with each of our Members if 
they were required to pay a government agency out of turn. 

. Tri-State supports no change in capital credit 
retirement policy for government agencies. Each agency would 
still receive its credits but upon the same schedule as all 
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other members the year in which they were earned - 10 or 15 
years later. Equality in the Member /customer class would 
thus be preserved. 


Yours truly, 


3 — « e. 



Frank R. Knutson 
General Manager 


FRK/df 
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July 19, 1991 


General Services AdministraCion 
FAR Secretariot (VRS) 

18th and F Street, N.W. Room 4041 
Washington, D.C. 20405 


Re: FAR Case 91-13 

Section 52.241-13 
Section 52.24-8 

Dear Sirs: 

The proposed method of processing capital credits disregards common 
accounting practice and procedures. 

(a) The board of directors of an electric distribution cooperative at 
each year end determines the amount if any of refunds of capital credits. 
Determining factors such as cash flow, budget projections capital credit 
rotation goals and the Rural Electric Administration (REA) rules govern- 
ing payments of capital credits must be considered each fiscal year end. 
The section "which specifies the method and time of payment" would be 
unknown when a service contract was being drafted. 

(b) "Within 60 days" should be extended to within 90 days. The fiscal 
year end closing of the accounting record, having on C.P.A. audit and 
then having the results of a year end C.P.A. audit reported to the 
board of directors would require more than 60 days. 

The statement "date the payment is to be made" disregards those conditions 
identified under section (a) above. 

(c) Capital credits are accumulated on one membership irregardless of the 
number of meter locations the member has. The capital credit refunds 
are made when the board of directors determine that it is in the best 
Interest of the cooperative and after R.E.A. has approved such cash 
payouts for capital credits. 

(d) For a 50 year period our cooperative has made payments to various 
governmental agencies with a general fund check which will be the case 
in the future. No need is understood for a certified check. 
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The proposed handling of 5224 1—8 connection charges is contrary to * 

reasonable business practices. ' 

There are cooperative members. who nave had the same service for many 
years. Why should the cost to connect a new member be born by all the 
existing members? 

The monthly electric rates at this cooperative, because of the limited 
number of new members do not include the expense associated with a new 
connect. I suggest that you contracting officers be allowed to negotiate 
with each cooperative utility so that they can learn about the unique 
problems associated with providing electric power when we have about 
one member consumer per mile of power line. 

Sincerely, 

E.L. Brauer, General Manager 
R.S.R. Electric Cooperative 
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July 19, 1991 

General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. 

Room 4041 

Washington, D.C. 20405 
RE: FAR Case 91-13 
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Bridger Valley Electric Association, Inc. is an electric 
distribution cooperative serving rural areas of Uinta and 
Sweetwater counties in Wyoming and Daggett and Summit counties in 
Utah. We serve several U.S. government agencies with electric 
utility service. We are very concerned with the proposed rule 
change currently under consideration as FAR Case 91-13. We hereby 
submit the following comments regarding the proposed rule. 

We believe rules mandating contracts covering electric utility 
service are not needed and therefore a waste of time and money. 
There are at least two reasons why this is so. 

1) In our case the rates charged and the terms of the service 
provided are governed by the public service commissions of the 
states in which we serve. The rates and terms of service are the 
same for Federal Government agencies as for any other consumer of 
the same class. In most cases a contract is simply of no value 
because the rates and service conditions are dictated by the state 
public service commission. 

2) The Federal Government agencies we serve are located within the 
exclusive service territory as delineated by the state public 
service commissions. We are the only supplier authorized to 
provide electric utility service in these areas. There is 
absolutely no need for a contract because we are only supplier 
available. 

The costs of drawing up, executing, and administrating a contract 
for utility service in these circumstances is totally unwarranted. 
These unnecessary costs impact the Federal Government as well as 
the local utility. 

We would also like to direct some comments to section 41. 007 (j) of 
the proposed rules which provides for specific contract language 
regarding capital credits when the Federal Government is a member 
of a cooperative. Paragraph (a) of the clause at 52.241-13 states 
that the "Government is a member of the (Cooperative name) and as 
any other member is entitled to capital credits consistent with the 
by-laws of the cooperative, which states the obligation of the 
Contractor to pay capital credits and which specifies the method 
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and time of payment." We agree that the by-laws of the cooperative 
should govern the method and time of payment of capital credits. 
Most rural electric cooperative by-laws state the cooperative's 
obligation to allocate capital credits, but leave the determination 
of when and how they are paid to the policies as established by the 
cooperative's board of directors. 

Paragraph (b) would be nearly impossible for Bridger Valley 
Electric to comply with. We cannot determine within 60 days after 
the end of our fiscal year the amount of accrued capital credits 
due to each of our consumers. In addition, at that time it is not 
known when the capital credits will be paid. We simply could not 
furnish the information regarding when the capital credits will be 
paid as proscribed by this paragraph. 

Paragraphs (c) and (d) are the most troubling of any of the 
proposed rules. Paragraph (a) states that the Government should be 
treated the same as any other member of the cooperative in its 
entitlement to capital credits. Paragraphs (c) and (d) then state 
that the Government should receive specific preferential treatment 
in the payment of capital credits since no other business or agency 
receives a capital credit refund upon termination or expiration of 
the contract. These two paragraphs would subvert the by-laws of 
the cooperative in determining how and when capital credits are 
paid. 

The provisions contained in these paragraphs are not good public 
policy and may be in violation of state regulatory guidelines 
because of the preferential treatment they would give to Federal 
Government agencies. It is simply not fair for the government to 
receive a capital credit payment that all other consumers must wait 
ten or twenty years to receive. 

We strongly urge that Paragraph (b) , (c) , and (d) of clause 52.241- 
13 be deleted from this rule. Let the allocation and payment of 
capital credits be governed by the by-laws of the cooperative as 
stated in Paragraph (a) . If these provisions are left in the final 
rule the result may that we would refuse to sign contracts to 
provide electric service to the Federal Government. 

Dated this 19th day of July, 1991 


by; 

* F . Danny Eyipf 17 
Finance Manager 
BRIDGER VALLEY ELECTRIC 
ASSOCIATION, INC. 
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July 19, 199: 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W., Room 4041 
Washington, D.C. 20405 

Re: FAR Case 91-13 


Dear Sir or Madam: 



Careful review of the proposed rules found at 23982 Federal 
Register /Vol . 56. No. 101/Friday, May 24, 1991, appear to be 
nothing more than an attempt to circumvent federal law which 
requires "that 'none of the funds appropriated by the Act or any 
other Act with respect to any fiscal year by any department, 
agency, or instrumentality of the United States may be used for the 
purchase of electricity by the Government in any manner that is 
inconsistent with state law governing the providing of electric 
utility service, including state utility commission rulings and 
elective utility franchises or service territories established 
pursuant to state statute, state regulation, or state-approved 
territorial agreements," by requiring contract clauses that would 
require many cooperatives to violate their own By-laws, Articles of 
incorporation, state law, and/or provisions in their mortgage 
agreements with the Rural Electrification Administration, National 
Rural Utilities Cooperative Finance Corporation and/or others. 


Starting at 23982 and running through 23987, there are many 
references to Area Wide Contracts, Standard Specification Formats, 
Standard Annual Review Formats, Authorization Forms, Standard Form 
(SF) 26 Award/Contract. However, there are no samples or 
specifications included, so it is impossible to anticipate just how 
time consuming this paperwork will be. no final rules should be 
published until after interested parties have had an opportunity to 
'comment on these items. 



The proposed rules state that "The paperwork reduction Act 
does not apply because the proposed* changes to the FAR do not 
impose recordkeeping information collection requirements or 
collection of information from offerors, contractors, or members of 
the public. This is a direct contradiction of the requirements 
under 41.004-5 which has a detailed list of items that will be 
required, many of which will require detailed analysis. 
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Section 41.005 also requires a substantial amount of paperwork 
of both- the agency desiring service and the utility that will 
supply that service, again in direct conflict with the statement 
made concerning the Paperwork Reduction Act. 

There are a number of items under Part 52-Solicitation 
Provisions and Contract Clauses that would force us to refuse to be 
a party to any contract that contained them. They are: 

1. Service Provisions 

(a) Measurement of Service 

(1) "and read by the ‘contractor at its expense." 
We are a rural electric cooperative serving a large 
area with low density. To hold down costs, our 
members read their own meters and supply them to us. 
This provision would force us to give preferential 
treatment to government installations and would 
increase the costs to our other members . 

(2) "The contractor shall read all meters at 
periodic intervals of approximately 30 days, etc." 
Again, we are a low density rural electric 
cooperative and require our members to read their 
meters and supply us with them. As pointed out 
above, this provision would require preferential 
treatment for government installations at the 
expense of other members. 

(b) Meter Test 

(1) "test contractor-installed meters at intervals 
not exceeding one year, etc." Electric meters are 
probably the most accurate and dependable measuring 
device used in a trade or business today. Requiring 
annual testing is absolutely not cost-effective. It 
will only add to the already high costs of system 
operations and provide no benefit. 

(2) (3) These two items are part of the operating 
requirements of every electric utility that I am 
familiar with and are not needed in a contract. 

(d) Continuity of Service 

(1) “or other variation of service shall aggregate 
more than one hour during any period hereunder, an 
equitable adjustment shall be made in the monthly 
billing, etc." Billings for electric service are 
based on the amount of power actually used. During 
outages, no power would be used so there would be no 
bill for power used. For this reason, this clause 
is unnecessary and excess verbiage. 




MJ C„| 


General Services Administration 
uly 19, 1991 
age 3 


(2) This section poses a problem in that it could 
transfer costs from the government to the other 
members on an inequitable and discriminatory basis. 
Depending on the circumstances, it could provide for 
preferential treatment of the government at the 
expense of the other members. 

52.241-7 Change in Terms and -Conditions of Service for 
Unregulated Suppliers. This entire clause is unacceptable as 
written. It would confer on the government rights and 
privileges not available to any other members of' the 
cooperative. It would require that the cooperative incur, 
additional costs for the benefit of the government at the 
expense of the other members. 

Also under item (c), it refers to a Disputes clause, but I can 
find nothing in these proposed rules to indicate what might be 
required to settle a dispute. Until the proposed procedures 
for settling a dispute are published and we have an 
opportunity to comment on them, no final rule should be 
published. 



52.241- B Connection Charge. This section again gives 
preferential treatment to the government at the expense of the 
remaining members of the cooperative and, therefore, would be 
totally unacceptable. 

52.241- 13 Capital Credits. 

(b) This section would be impossible to comply with. We 
would be unable to ascertain the amount of capital 
credits to be allocated until after the year-end audit is 
completed and the Board of Directors authorizes the 
allocation of capital credits. This would normally 
be somewhere between 120 to 180 days after the close of 
the fiscal year. Also at this time, we would have 
serious problems trying to list out accrued capital 
credits by contract number, year, and delivery point. At 
the time of the allocation, it would be impossible to 
give a date that the capital credits would be refunded. 
We are currently retiring capital credits accumulated in 
the early 1970s and attempting to maintain a 20-year 
cycle. However, the retirement of capital credits is at 
the discretion of the Board of Directors after an 
analysis of the financial condition of the cooperative 
and a determination that such a retirement will not 
impair the financial integrity of the cooperative. This 
is done annually. 
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(c) This clause must be eliminated completely as it 
would require us to violate our 3y-laws, Articles of 
Incorporation, Idaho State law, Montana State law, 
provisions of our Mortgage Agreements with the Rural 
Electrification Administration and provisions of our 
Mortgage Agreement with National Rural Utilities 
Cooperative Finance Corporation. 

(d) This clause must also be eliminated completely as it 
would require us to give preferential treatment to the 
government at the expense of the rest of our members . 

Sincerely, 

NORTHERN LIGHTS, INC. 


LaVerne Stolz, 

Director of Finance & Adm. 

LS:blp 

cc: Senator Larry Craig 

Senator Steven Symms 
Senator Max Baucus 
Senator Conrad Burns 
Congressman Larry LaRocco 
Congressman Richard Stallings 
Congressman Ron Marlenee 
Congressman Pat Williams 
Mike Oldak 
Roy Eiguren 
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July 19, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W., Room 4041 
Washington, D.C. 20405 


Reference: FAR Case 91-13 


Dear Sir: 

I am writing to urge you to reconsider your proposed rule on the 
acquisition of services from utilities (56 Federal Register 
23982). 

Clearwater Power Company is an electrical distribution 
cooperative that is owned by those we serve. Each member of the 
cooperative has one vote. All votes are equal and members 
have the right to attempt to influence the other members to cast 
their vote in their favor. 

No member has the right to demand special treatment and 
privileges for themselves as you are proposing without the 
majority vote of the voting membership. 

I have enclosed a copy of our By-Laws (amended 11-9-90) for your 
attention. Article II, Section 5, on Voting, and Article VIII, 
Section 2, on Patronage in Connection with Furnishing Electric 
Energy, should be of special interest .to you. 

All members, including the Government, have had a chance to vote 
on these By-Laws and they work very well for the membership. 


owned by those we serve 


JU. 22 1991 


^ff -/ 3 -A 

9 >- / 3-/0 2 - 

mrmTm vn im m ' mT r mi ' n't »'»n 


By-Laws 

of 

CLEARWATER 

POWER 

COMPANY 



Serve’* 

THE AIM of Clearwater Power Company 
(hereinafter called the “Cooperative”) 
is to make electric energy available to the 
members at the lowest cost consistent with 
sound economy and good management. 

As Amended November 9. 1 990 

atnuiiiinHnnimmnumit 


i 
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Your proposed self-serving rule is not in the best interest :: 
the Government nor the membership; and, I again urge you to 
reconsider your position regarding this matter. 

Sincerely, 


CLEARWATER POWER COMPANY 

JkeJ : ; : } i . 

jg/nn H. Pankey 
•General Manager 
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cc Senator Steve Symms 
Senator Larry Craig 
Representative Richard Stallings 
Representative Larry LaRocco 


2 


BYLAWS Q]'/3)-/b% 

article I. * 

Members 

Section 1. Qualification* and Obligation*. 

Any person, firm, corporation or body politic may become 
a member in the Cooperative by: 

(a) paying the membership fee hereinafter speci- 
fied; 

(b) agreeing to purchase from the Cooperative 
electric energy as hereinafter specified; and 

(c) agreeing to comply with and be bound by the 
Articles of Incorporation of the Cooperative, 
these By-Laws and any amendments thereto, 
and such rules a«d regulations and written 

as may from time to time be adopted 
by the Board of Directors. 

pr o v ided, however, that no person, firm, porporatioc or body 
pnHH* ahall b ecome a member union and until he ar it has 
been a cc e pt ed for nhwhtp by the Board of Directors or 
the members. At each annual meeting of the members all 
applications received more than ninety (90) days prior to such 
m eetin g and which have not bean accepted by the Board of 

Directors shall be submitted by the Board of Directors to such 

meeting of the members, and subject to compliance by the 
applicant with the conditions set forth in subdivisions (a), (b) 
and (c) of this section, such application for membership may 
be a c cepted by a vote of the members at such meeting. The 
Secretary ahull give any such applicant at least ten (10) days 
prior notice of the date of the members' meeting to which his 
application will be submitted and such applicant may be 
preMut and heard at the meeting. No person, firm, corpora- 
tion or body pol ic e may own more than one (1) mem bers h ip in 
the Cooperative. 

Two natural persons may jointly be com e a member and 
their application for a joint membership may be accepted 
in accordance with the foregoing provisions of this section 
provided the applicants comply jointly with the provisions 
of the above subdivisions (a), (b) and (c). 

The following provisions shall apply to the holders of a joint 
membership; 

( a ) The presence at a meeting of either or both 
•h*» be regarded as the presence of one 
member and ahull constitute a joint waiver of 
notice of the meeting. 

( b ) A joint membership ahull be entitled to one 
vote which shall not bo divided. The vote of a 
joint memb er s hip may be cast by either of the 
holders of the membership unless the 
Cooperative is notified hi writing prior to 
voting the* the holders of the Joint membership 
efwJndtoafieeDMnt as to voting, hi which case 
the OwpwsMvs shall then require the holder* 

... alike total membership to vote totally. 
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Section S. Expulsion « f Members ^7 / */ 

The Board of Director, of the Cooperative mav. by^ 
affirmative vote of not less than twothirds (2/3) of * e 
members thereof, expel any member who shall have 

violated ->r refused to complv with anv of the prov-sio-s -f 

1'* '•‘ ?s oi J-wn»n:»n ,? -h» Operative Or -“ese 

3 ^ A l\ 0t anV fUleS - re * fla ‘fons or written policies 
adopted from time to time by the Board of Directors. Any 
member so expelled may be reinstated as a member by a 
vote of the members at any annual or special meeting 0 f 
the members. The action of the members with respect to 
any such reinstatement shall be final. 

Section 6. Withdrawal of Membership. 

Any member may withdraw from membership upon 
payment in full of all debts and liabilities of such member 
to the Cooperative and upon compliance with such terms 
and conditions as the Board of Directors may prescribe. 
Sectlm 7. Transfer and Termination of Membership. 

(a) Membership in the Cooperative and a certificate 

th8 “® 0aha Ua°tbe transferable except 
as hereinafter otherwise provided, and upon death, 
cassation of existence, expulsion or withdrawal of a 
member, the membership of such member shall 
thereupon terminate and the certificate of membership 

CoZIh t ** ^ surnmder8d forthwith totlm 

Cooperative. Termination of membership in any 
m^ner shall not release the member from debts or 

totfh? « 1 j Dembar t0 ** Coo P er ative nor affect 

W ^ li r nbe ” hip of “V ““bar of the Cooperative 
• shad be automatically terminated in the event such 

£***■ *° rec8lve olactric service from the 
Cooperative - except that if electric service is discon. 
m^Mat the specific request of a member, the 
membership of such member shall not automatically 
fonmtoate J electric service is reconnected at thl 
si»aflc request of such member within six (6) months 
following such disconnection done at the specific 
request of such member. PTOUlc 

[C) 'T **' 10 * ta Cooperative signed by the 

member and. if married, signed also by hie o7her 
spouse, a membership may be transferred by the 

« n Th^ t0 u“ ° r h8r SpouM - or t0 such member 
Md ins or her spouse or jointly to such member and 

m» y . th ^ / tlatUra] PW80n upon fofo* compliance by 
the trmuferees with provisions of subdivisions (b) and 

< C > * 2 °* 1 0t ** ***• Su <* *ransf srsSute 
®«is and recorded an the books of the Cooperative 
and wch joint membership noted on the orifftaL car- 
tiflcata representing the membwship so trSerred. 

( 3 ) 
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fdl Whan a membership is held tointly. upon the death of 
either ioint member, such membership shall be deemed 
. h« held aolelv by the survivor, with the same effect 
£ 5J5 -SbS*p had bam, origtoaUy imuad 

KTsuch survivor and the joint mambership<mr- 
SSte may be surrendered by the 
Z recording of such death on the books of the 
Cooperative, the certificate may be 
the name of such survivor, provided. how«y«\ tha 
estate of the deceased joint member shall not 
released from any membership debts or liabilities to 
the Cooperative. 

Sec tion 8. Removal of Directors and Offi cers . 

Any member may bring charges agatast anofficar 
tor by filing them in writing with tha Secretary. ^*8° 

Hritha petition signed by tan p«c«rt( 10 H) tha mambw 
of tha Cooperative requesting the removal of the offi»r 
Directorin question. Such petidondiaU spet^th 
ticuiarity the charges against the officer °f 
removal is sought No officer or Director shall be sublet to 
removal hereunder except for conduct of such ^*r o r 
Director which is inimical or detrimental to themtereetsd 
the Cooperative. Upon receipt of such P etl & on ' 
Secretary shall immediately deliver or cause to be 
SS2 a copy thereof to the Director 
removal is sought If tha Secretary r^ves*mh pettitonat 
least thirty (30) days, but not more than surty 60) «taya. 
prior tothe next annual meeting of the members, the matter 
d the removal of such officer or Director shah Replaced 
upon the agenda for such annual meeting to be acted iqxm 
tythe members at such annual meeting. U the S ecretory 
receives such petition at any other time tha Secretary shall 
promptly call a special moating of tha ^ upon 

such petition. Notice of such special moating shall be gNm 
to all member* at the time and in the manner prmndad to 
Article n. Section 3, of these By-Law*. The question of 

OTOval of such officer or Director sh^ be vo^upm at 

such annual or special meeting of tha mmnbera of 
Cooperative, after hearing conducted at such meettag^and 
during such hearing any member and the officer or Doctor 
wuZ to be removed shall be entitled to be heard and pre- 
amtevidsnee and may be represented by jog^ Aw 

vacancy to any office created as the result oftheremoval of 
any officer of the Cooperative shall be filled by the Board of 
Directors of the Cooperative promptly following themeeting 
at which said officer is removed. Any vacancy created in 
the Board of Directors as the result of the achto of the 
members of the Cooperative to removing said Director shall 
be filled by the members of the Cooperative at the Annual 

5 'gSXZm * to mmtm. * to C~p.r.»» « 

which such Director is removed. No member of the 
Cooperative shall be eligible to fill the vacancy on 
the Board of Directors created bv such acoon ol 
the members of the Cooperative, unless such member be a 
resident of the district to which the Director so removed by 
Action of the members of the Cooperative resided. 


(4) 
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and any Director so elected by the members of Je 
Cooperative as aforesaid shall serve as a member of the 
of Directors only until 

office for which the Director who has been removed was 
elected. 

article el 

Meetings ol Members 
tbs 13 th day of October and the 30th day of November. 

incha^ of each year, at such 

at te Cooperative as shall be determined, from ttaato time, 
by the aSTof Directors end as shall be 
notice of tta meeting for the jwrpoae « f ala^ Onctors. 
patting upon reports covering the previous 

cttpg soch other bashaws as may coma before the 
nmetha If the day fixed for the annual meeting shall bee 
Sunday or legal holiday, soch meeting shall ^ 
next sooceeding business day. If the election of Directors 
shad not be held on the day designatedbereta ifor mj <nmd 
meeting. or at any adjournment thereof, the Board cfU^c- 

tan sbafl cause the electi® to be held at a special meeting rf 

the members as soon thereafter as conveniently may be. 
Faihne to tald the annual meeting at the designated tone 
shall a* work a forfeiture or dissolntioa of the Cooperative. 
Sactfcn 2m S py Muiilliiji 

SMdal meetings of the members may be called by at least 
three (3) Orectors or upon a written r8 ^ u f* 


thBrenpoQt^mecmiyai 

m -*^ tpbBgfrqnaahgrgiiafter t >rwidB^ 

ofthZsmbere may be held at any place within the County of 
Nat Perce in tbs State of Idaho specified in the notice of the 
^pwriAl meeting. 

SMtfan 3. Notice of Members’ Meeting. 

Written or printed notice of any meet ing <* the me^ms 
stating the place, day and hmir of the meeting, and. mthe 
caaa of a special meeting, the purpoee or purposes for winch 
such special meeting is celled, shall be delivered to each 

Mnber entitled to vote at such meeting not mbs than tsi(io) 

nor more than fifty (50) days before the date of the meeting by 

or at the direction of the President or the Secretary, or the 
officer s or peracns calling the meeting. 

Any such written notice ^ “ ISm!^ 


dativana a. wrann ™ uow —— 

written notice is personally dattvered to ttm mei^iOT. g (2) 
gnch written notice is deposited m the United States mad 
•■-omnrilnltrr her at his address as it appears on the 

mconh of the Cooperative, with postage paid thereon, w (3) 

mxh written notice is crespicuo«ialy displayed to a pubhc* 
tkm snch as a magazine. newsletter or likB f wh l lrarti on and 
publication is deposited in the United States mail 
likli nwnii ♦» lh<> member at his address as it appeals on the 
records of the Cooperative, with postage paid thereon. 

( 5 ) 



Tha failure of any member to receive such written notice of 
any meeting of the members ahail not invalidate any action 
which may be taken by the members at any such meeting. 


Section 4. Quorum. 

At regular annual meetings of the members of the 
Cooperative at least twenty per centum (20H) of tha total 
number of members of the Cooperative present in person 
or represented by proxy shail constitute a quorum for the 
transaction of business at such meeting as long as the 
number of members does not exceed one hundred (100) 
and in case the number of members exceeds one hundred 
(100k then, and in such case the members present either 
in person or represented by proxy at regular a n nua l 
mattings of the •hull constitute a quorum for the 

transaction of buainen at such meeting. 




At special tfn g « of the members at least twenty per 
centum (20%) of the total number of members of the 
Cooperative present in person or represented by proxy 
•K^n constitute a qu or um far the transaction of busineaa 
at ■** meetings so long as the munhar of members does 
not e xeeH three hundred (300) and in case the total 
fnmh- of members exceeds three hun dre d (300k then, 
and in — not leas than seventy-five (73) members 

pr emi a in parson or r ep res en te d by proxy shaft constitute 

a qu orum for the transaction of business at s u ch meeting. 
Section 1 Voting. 

Each member shall be entitled to one (1) vote and no more 



upon ea ch matter submitted to a vote at a meeting of the 
members. At all meetings of the members at which a 
quoru m is present all questions shall be decided by a vote 
at a majority of the mmn b ers voting thereon In person or 
by proxy, except ae otherwise provided by law. the 
Articles of Incorporation of the Coop e r a tive, or these By* 
Laws. If two natural per sona hold a joint m e mbers hip, 
they shell jointly be entitled to one (1) vote and so more 
i each matter submitted to a vote at a meeting of the 
» ae provided in Article L Section 1. of than By- 

Laws. 


Tim election of Directors shall be by ballot on which each 
wu h — wil in g nxay designate the or nimn of the 
candidate or can didatn from each district he desires to 
vote far bat in no cne mare then the msmber of Directors 
m be elected from ench district and in balloting for Direc- 
tors. — member shall have the right to cast. as many 
votn n there are Directors to be alectad at such election, 
but such ——h— may cast only one vote far each can- 
dela* tftfcar In person or by proxy. Cumulative voting 






wee w Bfrummnm s secn-memm reomvmg me mgnaet 

nebdtoriet ihaB b. dactad forth* 






Section 6. Proxies. 91 - 13 -/ 0 ^ 

At all meetings of members, a member may vote by Droxv 
executed in writing by the member. Such proxy shall be 
filed with the Secretary before or. at the time of the 
meeting. No proxy shail be voted at any meeting of the 
members unless it shall designate the particular meeting 
at which it is to be voted, and no proxy shall be voted at 
any meeting other than the one so designated or any 
adjournment of such meeting. No person shall vote as 
proxy for more than (3) members at any meeting of the 
members except where the action desired to be taken 
requires by law. the Articles of Incorporation or the By- 
Laws, a vote greater than a majority of a quorum aa defii 
ed by these By-Laws. in which case a member may vote, as 
proxy for any number of members, without limitation. No 
proxy shall be valid after sixty (80) days from the date of 
its execution. The presence of a member at a meeting of 
the members shall revoke a proxy theretofore executed by 
hun and such member shall be entitled to vote at such 
meeting in the same manner and with the same effect aa if 
be had not executed a proxy. 


Soctfcm 7. Order of I 

The order of business at the annual meeting of the 
members, and so far as possible at ail other meetings of 
the members, shall be essentially as follows: 

1. Call of the roll. 

2. Reading of the notice of the meeting and proof of the 
due publication or mailing thereof, or the waiver or 
waivers of notice of the meeting, as the case may be 

3. Reading of unapproved minutes of previous meetings 

SeiiSn." 8 ” 60 " **” takin « * necessary action 

Presentation and consideration of. and acting unon. 
reports of officers. Directors and committees 
Election of Directors. 

Unfinished business. 

New business. 

Adjournment 


4. 

5. 

6 . 

7. 

8 . 


Director* 

*• General Powers. 

Ttm business and affairs of the Cooperative shall be 
Mna^riby a board of nine (9} Directors which shall exe* 
ose aU of the powers of the Cooperative except such as 

IncoT P or> tion of the 

Cooperative or by these ByLaws conferred upon 



by tfas Cetera live thereby dhrtdsd Ms 


DISTRICT NO. 1 


9/-/iVo l 


The Weafline'of said area is the West line of Range 2 
WiLM. extending from the North line of Township 41 N. 
to the North line of Township 40 N.; thence, along the 
Eastern border of the State of Washington for two (2] sec- 
tions In a Southerly direction in the State of Idaho; thence, 
along the West line of Range 44 E.W.M. extending from 
the North line of Township 15 N. to the South line of 
Township 12 N. in the State of Washington. 

The South line of said area is the South line of Township 
12 N. to the SmikA River and along the North shore of the 
Snake River in the State of Washington; thence along the 
North shore of the Clearwater River to the mouth of the 
Potlatch Creek; thence along the North shore of Potlatch 
Creek to the South line of Latah County; thence along the 
South line of Latah County to the West line of Clearwater 
County in the State of Idaho. 

The East line of said area is the West Hne of Clearwater 
County from the South line of Latah County to the South 
line of Shoshone County in the State of Idaho. 

The North line of said area is the North line of Township 
41 N. from the West line of Clearwater County to the East 
line of Range 3 WE m M.; thence along the North line of 
Township 40 N. to the Washington State line in the State 
of Idaho; thence along the North line of Township 15 N. to 
the West line of Range 44 E.W.M. in the State of 
Washington. 


DISTRICT NO. 2 

The West line of said area is the West line of Range 44 
H.W.M. from the South line of Township 12N. to the North 
line of Township 6 N. in the State of Washington; thence 
along the West line of Range 43 E.W.M. to the South line 
of Township 5 N. in the State of Oregon. 

The South line of said area is the South line of Township 5 
N. from the West line of Range 43 E.W.M. to the Snake 
River in the State of Oregon; thence along the South line of 
Township 32 N. to the West line of Lewis County; thence 
following the boundary between Nez Perce and Lewis 
Counties in an Easterly direction to the East line of Nez 
Perce County in the State of Idaho. 

The East line of said area is the West shore of the Snake 
River from the South line of Township 5 N. in the State of 
Oregon to the South line of Township 32 N 4 thence follow- 
ing the boundary between Nez Perce, Lewis and Clear- 
water Counties in a Northerly direction to the South line of 
Latah County in the State of Ida ha 

The North line of said area is the South line of Latah Coun- 
ty extending from the boundary line between Clearwater 
and Nez Perce Counties to Potlatch Creek; thence along 
the North shore of Potlatch Creek to the Clearwater River. 
th e nce along the North shore of the Clearwater River to 


-* 
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the Snake River in the State of Idaho: thence along the 
North shore of the Snake River to the South line of 
Township 12 N. ; thence along the South line of Township 
12 N. to the West line of Range 44 E.W.M. in the State of 
Washington. 

DISTRICT NO. 3 

The West line of said area is the West boundary of Clear- 
water and Lewis Counties extending from the North line 
of Township 41 N. to the South line of Township 32 N. in 
the State of Idaho. 

The South line of said area is the South line of Township 
32 N. extending from the West line of Lewis County to the 
East line of Range 4 E.B.M. in the State of Idaho. 

Tlw East line of said area ia the East line of Range 4 
E JIM. extending from the South line of Township 32 N to 
the North line of Township 41 N. in the State of H.h. 

The North line of said area ia the North Una of Township 
41 N. extending from the East Una of Range 4 EJ3JM. to tha 
West line of Clearwater County; thence along the So uth 
line of Utah County to tha East line of Nei Perea County 
thence along tha boundary line between Naa Perce and 
Lewie Counties in a Westerly direction to the West Una of 
Lewis County in tha State of 

DISTRICT NO. 4 

Tha West Una of said area ia the West line of Range 44 
E.W.M. extending from the North l™ of Townahin 21 N 
to the North line of Township 13 N. in the State of 
Washington. 

TTm South line of said area ia the North lino of Township 
15 N. from the West line of Range 44 E.W.M. to tha State 
Una in the State of Wa shington ; thence along the South 
Una of Township 41 N. from tha Washington State Una to 
the East line of Range 3 W.B.M.; thenca along the North 
Un* of Township 41 N. to tha East line of Range 4 E.RM. in 
tne state of Idaho. 

The East line of said area is the East Una of Rang * 4 

North ““ °* Township 41 N. to 
the North lino of Township 46 N. in tha Stats of m.Ko 

Tha North Una of said area ia tha North Una of Township 
46 N. extending from tha East line of Range 4 BAM. to the 
State ofiK* 5££ 
Township 21 N. to tha West Una of Range 
44 E.WJvt in the State of Washington. 

The Board of Directors of tha Cooperative shall consist of 
two (2) Director* who reside in District No. l. three (31 
Dtesctnre whn reside ia District No. 2, two {2} Directors 

No - 3, and two (2) Director* who 
retode in District No. 4. At the Annul Meeting of the 
tha Coop erative he id In i«at. and at the An. 
““ Meeting of the aunfiert of the Cooperative every 
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third year thereafter, the members of the Cooperative 
? Kan elect to the Board of Directors one (1) member of the 
Cooperative who resides in District No. 1, one (1) member 
of the Cooperative who resides in District No. 2, and one 
(1) member of the Cooperative who resides in District No. 

3. • 

At the Annual Meeting of the members of the Coopera tive 
hold in 1982, and at the Annual Meeting of the members of 
the Cooperative eve r y third year thereafter, the members 
of the Cooperative shall elect to the Board of Directors one 
(1) member ol the Cooperative who resides in District No. 

1, one (1) of the Cooperative who resides in 

District No. 3, ami one (1) member of the Cooperative who 
resides in District Nol 4. 

At the Annual Meeting of the members of the Cooperative 
hM hi 1983, and at the Annual Meeting of the members of 
the Cooperative every third year thereafter, the members 
of the Cooperative shall elect to the Board of Directors one 
(1) member of the Cooperative who resides in District No. 

4, and two (2) members of the Cooperative who reside in 
District No. 2. 

Ail Directors elected prior to luiy 1, 1981. shall continue to 
hnlH office until the respective term for which each such 
Director was elected shall expire. 

Each Director «h*n serve a term of three (3 ) years and un- 
til his successor shall have been duly elected and 
Qualified. 

If a Director to be a resident of the District in 

which he r esided at the time of his election, he shall hold 
office only until the nex t annual meeting of the members 
of the Cooperative following the date he ceases to be a 
resident of District, and a vacancy shall be deemed 
to exist in such office nnr * such Director shall be deemed 
f wi w i i ri from *neh office at time of such annual meeting. 

At such annual mating the members of the Cooperative 
«hall elect a mamlw of the Cooperative who resides in 
sneh District in which the vacancy occurred, to fill such 
vacancy and the member so elected shall serve as a 
member of the Board of Directors only until the expiration 
of the term of office for which such removed Director was 
elected. 

If a member of the Board of Directors fails to attend three 
(3) consecutive regular meetings of the Board without 
reasonable cause, the Board may declare the office of 
such Board member vacant and fill the vacancy in accord- 
ance with the p r o v i s ions of Section 4 of this Article. 

No member of the Cooperative shall be eligible to became 
or remain a Director, or to hold any position of trust in the 
Cooperative, who is not a bona fide resident in the area 
served by the Cooperative, or who is in any way employed 
by, or financially interested in a competing enterprise or 
business electric energy or supplies to the 

Cooperative. * 

(10) 
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When a membership is held jointly by two persons, either 
one. but not both, may be elected as a Director, provided, 
however, that neither one shell be eligible to become or 
remain a Director or to hold a position of trust in the 
Cooperative unless both shall meet the qualifications 
hereinabove set forth. 

Section 3. Nominations 

. If shall be the duty of the Board of Directors to appoint at 

• meeting held in July Of each year, a on 

nominations consisting of ana member of the Cooperative 
. residing in each of the Districts of the Cooperat ive as 
, those Districts are defined in Article rrr Sec tion 7 at these 
By-Laws, and one member at large. No officer or membe r 

of the Board of Directors shall be appointed a member of 

such committee. 

The committee shall prepare and past at the principal 
office of the Cooperative at least thirty (30) days before 
the meeting, a list of nominees for Directors as nominated 
by said committee. The Secretary «h«n mail with the 
notice of such meeting a statement of the number of Direc- 
tors to be elected showing the nominations m&Aa by the 
committee. Nothing contained herein shall, however, pro- 
vent additional nominations to be made from the floor at 
the meeting of the members. The members may. at any 

meeting at which a Director or Directors shall be removed 

as hereinbefore provided, elect a successor or successors 
thereto without compliance with the foregoing provisions 
with respect to no mina tions. Notwithstanding anything in 
this section co nt a i ned, failure to comply with any of the 
provisions of this section shall not affect in any -m., 
whatsoever the validity of any election of Directors. 

Section 4. Vacancy; 

Subject to the provisions of these By-Laws with respect to 
the removal of Directors, vacancies occurring on the 
Board of Directors shall be filled by a majority vote of the 
remaining Directors. No member of the Cooperative 
be so elected to the Board to fill any such vacancy 
such member be a resident of the District in which the 
Director whose death or res i g nation crested such vacancy 
was a resident Any Director so elected by the Board of 
Directors to fill such vacancy shall serve until the next 
Annual Meeting of the members of the Cooperative. At 
such Annual Meeting the members of the Cooperative 

shall elect a member of the Cooperative who resides in the 
same District as the Director whose death or resignation 

created such vacancy, and the member so elected at such 
Annual Meeting shall serve as a member of the Board of 
Directors only until the ter$ of office for which the Direc- 






tor whose death or resignation created such vacancy was 
elected shall expire. 

Section 9. Compensation. 

Directors as 9uch 9hall not receive any salary for their 
services, but by resolution of the Board of Directors, a 
fixed 9um. which may include insurance benefits, and 
expenses of attendance, if any. may be allowed for atten- 
dance at each meeting of the Board of Directors and 
meetings of associated organizations attended by any 
Directors pursuant to authorization of the Board. Except 
in emergencies, no Director shall receive compensation 
for serving the Cooperative in any other capacity, nor 
shall any close relative of a Director receive compensation 
for serving the Cooperative, until such compensation be 
specifically authorized by a vote of the members. 

Section i Soles and Regulations. 

The Board of Directors shall have power to m*km and 
adopt such policies and rules and regulations, not incon- 
sistent with law, the Articles of Incorporation of the 
Cooperative or these By-Laws, as it may deem advisable 
for the management administration and regulation of the 
hnitnasa and affairs of the Cooperative, 

Section 7. Accenting System sod Reports. 

The Board of Directors shall cause to be established and 
maintained a complete acco un ting system which 
other things subject to applicable laws and rules and 
regulations of any regulatory body, shall conform to such 
accounting system as may from time to time be designated 
by the Administrator of the Rural Electrification 
Administration of the United Statee of America. All 
acaxmts of the Cooperative shall be examined by a com- 
mittee of the Board of Directors which shall render 
reports to the Board of Directors at least four times a year 
at regular meetings of the Board of Directors. The Board 
of Directors shall also after the cloeo of each fiscal year 
cause to be made a full and complete audit of the 
accounts, books and financial condition of the Cooperative 
as of the end of such fiscal year. Such audit reports or 
summaries thereof shall be submitted to the members at 
the following meeting. 
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ARTICLE IV 
Meetings of Directors 
Section 1. Regular Meetings. 

A regular meeting of the Board of Directors eh*n be held 
without notice other than this By-Law, immediately after, 
and at the •*«*»*» place as, the **wrm*i laBtOng of the 
members. A regular meeting of the Board of D ir ec tors 
shall also be bald monthly at such time and place in Na 
Perce Comity, Stele of Idaho, as the Board of Directors 
may provide by r es olutio n . Such regular monthly meetings 

W. 
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may be held without notice other than such resolution 
fixing the time and place thereof. 



Section 2. Special Meetings. 

Special meetings of the Board of Directors may be called 
by the President or any three (3) Directors. The person or 
persons authorized to call special meetings of the Board of 
Directors may fix the time and place (which place shall be 
within the service area of the Cooperative), for the holding 
of any special meeting of the Board of Directors called by 
them. 


Section 3. Notice. 

Notice of the time, place and purpose of any special 
meeting of the Board of Directors shall be given at least 
five (5) days previous thereto, by written notice, delivered 
personally or mailed, to each Director at his last known 
address. If mailed, such notice shall be deemed to be 
delivered when deposited in the United States mail so 
addressed with postage thereon prepaid. The attendance 
of a Director at any meeting shall constitute a waiver of 
notice of such meeting, except in cnee a Director shall 
attend a meeting for the express purpose of objecting to 
the transaction of any business because the meeting shall 
not have been lawfully called or convened. 
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Section 4. Quorum. 

A majority of the Board of Directors shall constitute a 
quorum for the transaction of business at any meeting of 
the Board of Directors, provided, that if less than a majori- 
ty of the Directors is present at said meeting, a majority of 
the Directors present may adjourn the meeting from time 
to time without further notice. 

Section 5. Manner of Acting. 

The act of the majority of the Directors present at a 
meeting at which a quorum is p res e n t shall be the act of 
the Board of Directors. 

Any action which may be taken at a meeting of the Board 
of Directors, may be taken without a meeting if a c o nse nt 
in writing, setting forth the action so taken, shall be signed 
by all of the Directors. Such c ons e nt shall have the same 
effect as a unanimous vote. 

ARTICLE V. 

Officers 

Section 1. Number. 

The officen of the Cooperative shall be a President Vice 
President Secretary, Treasurer and such other officen 
as may be de te r mi ned by the Board of Dtrectan from time 
to tteo. The offices of Secretary and Treasurer may be 
ball^timeamoperoan. 

Sodml . Ilgetine and Teem mi Offim 

The officers shall be elected ammally by and from the 

m 



-* 


qi-i}' y-' 


if the eiecr n 0 foffi^n U ° f members, 

such election shall be held not 1,6 hel ^ at such meeting, 
veniehtly may £ EaS n ?r “ ‘hereafter as con- 

flrst n,eetS of JS^- Sha11 ho,d office “»tU the 

succeedhTa^ud f° wing 1,16 -* 

successor shall have been dni e . a °^j 3en or untiI his 
Qualified, subject to the ««««• • y e ^ :t f d “d shall have 
«»spect to the removal of office”” “* By ' Uw3 ^ 

Section 3. lamovai 

-r Z? “**>■ 

romoved from office by the vote of «*i Dtf8ct0rs ma y be 
of Directors aid t T >third8 W 

“"•tofore selected by Si bSE*? “*?' 

s a* tfaa a* Vacancies. 

*■ 01 '« 

^hoo 5. President. 

The President: 

(a) shall be the principal executive officer of th 
Cooperative and shall oresid. .»?» " 11,8 

members and of the Board ntn!J!L^!L meetu, *s of the 


«uoi directors: 

(b) shall sign, with the Secretary r ^r .n . . 

ship, the issue of wSStaJJi Tu a 
resolution of the Board of DirectX j * 8,1 ** 

deeds, mortgages, deeds of trust” notes 
contracts or other “o* 63 - bonds. 

Board of Directors to be exe^ted. 8 ^ 0 " 2811 by ’ 0,6 
which the sfanin.. ^ ^ 8 * C8p * “> cases in 

these Su-bw, M . ooara ot directors or by 

wise signed or executed; and * 56 0ther - 

In the absence of the President • .. 

all the powers of and be subject to ^k* 8Ctin * shaU have 
the President and shall perform suS ^ restr ictions upon 
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Section 7. Secretary. ■ 

The Secretary shall: 

(a) keep the minutes of the members and the Board of 
Directors in one or more books provided for that 
purpose; 

(b) see that all notices are duly given in accordance with 

these By-Laws or as required by law; 

(c) be custodian of the corporate records and of the seal of 

the Cooperative and 9ee that the seal of the ! \ 

Coopera tive is to an certificates of membership 

prior to the issue thereof and to ah documents, the jj 

execution of which on behalf of the Cooperative under jj 

it its seal is duly authorised in accordance with the prosit jj 

sions of these By-Laws: '. *■* ' * 4 7* 1; 

(d) keep a r eg is ter of the post office address" of each j; 

member which shall be furnished to the Secretary by jj 

'■ such member; ‘ V* * i; 

(e) sign with the President certificates of membership, the 
issue of whidi shah have been authorized by resolution 
of the Board of Directors; 

(f) have general charga of the books of the Cooperative in 
which a record of the members is kept; 

(g) keep on file at ah times a complete copy of the By-Laws 
of the Cooperative containing ah amendme n t s thereto, 
properly certified by a majority of the Directors and 
the Secretary, which copy shall always be open to the 
inspection of any member, and at the expense of the 
Cooperative forward a copy of the By-Laws and ah 
amendments thereto to each mam ben and 

(h) in general perform aU duties incident to the office of 
Secretary such other duties as from time to tim e 
ma y he assigned to him by the Board of Directors. 

Section S. Treasurer. 

The Treasurer shall: 

(a) have charge and custody of and be responsible for an 
funds and securities of the Cooperative; 

(b) re cei ve or cause to be received and give receipts for 
moneys due and payable to the Cooperative from any 
source whatsoever, and deposit an such moneys in the 
name of the Cooperative in such bank or banks as shah 
be selected in accordance with the provisions of these 
By-Laws; and 

(c) in general perform ah the duties incident to the office 
of Treasurer and such other duties as from time to time 
may be assigned to him by the Board of Directors. 

Section 9. Manager. 

The Board of Directors may appoint a ma nager who may 
be. but who ahan not be required to be. a member of the 
Cooperative. The Manager shaU perform such duties as 
the Board of Directors may from time to time require of 
him and shaU have such authority as the Board of Direc- 
tors may from time to time vest in him. 
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Section 10. Bonds of Officers. .. . 

The Board of Directors shall require the Treasurer or any 
other officer of the Cooperative charged with responsibili- 
ty for the custody of any of its funds or property, to give 
bond at the cost of the Cooperative in such sum s and with 
such surety as the Board of Directors shall determine. The 
Board of Directors in its discretion may also require any 
other officer, agent or employee of the Cooperative to give 
band at the cost of the Cooperative in such amount and 
with such surety as it shall determine. 

Section 11. Comp ens a ti o n . 

The compensation, if any. of any officer, agent or 
employee who is also a Director or close relative of a 
Director be determined by the members as provided 
elsewhere in these By-Laws, and the powers, duties and 
compensation of any other officers, agents and employees 
shall be fixed by the Board of Directors; provided that the 
Board may authorize the manager to fix the powers, 
duties and compensation of agents and employees within 
limits from time to time established by the Board. 

Section 12. Beports. 

The officers of the Cooperative shall submit at each 
afmiml meeting of the members reports covering the 
business of the Cooperative for the previous fiscal year 
and showing the condi tion of the Cooperative at the close 
of such fiscal year. 


ARTICLE VL 

Contracts* Checks and Deposits 

Section 1. Contracts. 

Except as otherwise provided in these By-Laws, the Board 
of Directors may authorize any officer or officers, agent 
or agents to enter into any contract or execute and deliver 
any instrument in the name and an behalf of the 
Cooperative, aTit * such authority may be general or con- 
fined to specific instances. 

Section 2. Checks, Drafts. Etc. 

All rhorioi, drafts or other orders for the payment of 
money, and all notes, bonds or other evidences of 
indebtedness issued in the name of the Cooperative shall 
be signed by such officer or officers, agent or agents, 
employee or employees of the Cooperative and in such 
mormaT as shall from time to time be determined by 
resolution of the Board of Directors. 

Section 3. Deposits. 

All funds of the Cooperative shall be deposited from time 
to time to the credit of the Cooperative in such bank or 
hanks or otherwise invested in such manner as the Board 
of Directors may select * 
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ARTICLE Vn. 

Membership Certificates 

Section 1. Certificates of Membership. 

Membership in the Cooperative shall be evidenced by a 
certificate of membership which shall be in such form end 
shall contain such provisions as shall be determined by 
the Board of Directors not contrary to, or inconsistent 
with, the Articles of Incorporation of the Cooperative or 
these By-Laws. Such certificate shall be si gned by the 

President and by the Secretary of the Coope r at iv e and the 

corporate seel shall ha affixed tha m tn 

Section 2 . Irene of Membership Certificates. *' 

No membership certificates shall be issued for less than 

the membership fee fixed in these By-Laws, nor until such 

memb ership fee has been folly paid for in r»«h and «™-h 
payment has bean deposited with the Treasurer. - 

Section 3. Lost Certificate. 

In caae of a lost, destroyed or mutilated certificate a new 
certificate may be issued therefor upon such terms and 
such indemni ty to the Cooperative as the Board of Direc- 
tors may prescribe. 


ARTICLE VOL 
Non-Profit Operation 
Section 1. Interest or DMdondo an Capitol Pr ohibite d. 
The Cooperative shall at all times be operated on a 
cooperative non-profit basis for the mutual be ne fit of its 
patrons. No interest or dividend q haii be ^ payable 

by the Cooperative an any capital famished by ita patrons. 

Section 2. Patronage in Connection with Punishing 
Electric Energy. 

In famishing of electric energy the Cooperat i ve's opera- 
tions shall be so conducted that all patrons will through 
thair patronage famish capital for the Cooperative. In 
order to mduce patronage and to assure the Cooperative 
will operate an a non-profit basis, the Cooperative is 
obligated to account on a patronage basis to all its patrons 
for all amounts received and receivable from the 
finishing of electric energy. All such amounts in 
of operating coats and expenses at the 0 f receipt 

by the Cooperative are received with the understanding 
that they are famished by tbs patrons as capital. The 
Cooperative is obligated to pay by credits to a capital 
account for each patron all snob amounts in excess of 
°P er atin g and expenses. The books and records of 

the Cooperative shall be set up and kept in such a manner 

that at the end of each fiscal year in jg 53j 

the amount of capital if any, so famished by each patron 
i s dear ly reflected in an appropriate record to the capital 
account of each patron. |nd the Cooperative shall within a 
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— — ™ “W9 Of me fiscal year notify 
each patron of the amount of capital so credited to his 
account All such amounts credited to the capital account 

jwLL atrQD slmlJ hav ® the 9ame status as though they 
had been paid to the patron in cash pursuant of a legal 
obligation to do so and the patron had then furnished the 
Cooperative the corresponding amount of capital. 

All other amounts received by the Cooperative from its 

“ d eball ta«ofar 

m permitted by law. be (a) used to offset any losses incur- 
rod during the current or any prior fiscal year and (b) to 

JT 001 “ 8aded fop that Pentose, allocated to its 
f«t^ cm a patronage basis and any amount so allocated 
a^Tbe included as a part of the capital credited to the 
accounts of patrons, as herein provided. 


In the event of dissolution or liquidation of the 
Cooperative, after all outstanding indebtedness shall have 
Dean paid, outstanding capital credits shall be retired 
without pnonty on a pro-rata basis before any payments 
are made on account of property rights of members 

“ “““ - wn 


• rr " “ a l0rmeT members of the Cooperative 

for K. rtS0 " “ patrona » 8 0{ the member or 
former member bears to the total patronage of all currant 

Operative. If. at any time 
prior to dissolution or liquidation, the Board of Directors 
shaUdeternune that the financial condition of the 
Cooperativa wiflnot be impaired thereby, the capital then 

credited to patrons accounts may be retired in full or in 

part subject to the limitations sat forth hereinbaiow. 

Cooperative shall not except as to retirement of a 
decadent s capital credits, retire any capital credits 
vmlesa after the proposed retirement the equity of t£ 


fKo V " — 40001 lor iy POT centum (40H) of 

^Cooperatives total assets; provided, however, the 

SST-SJE d hhibutions in retirement of 
CTedlt V in a»y <me year if such distributions (in- 
eluding any retirement of decadents capital credits), do 
1 «a»d twenty-five per centum ( 23 %) of aggregate 
X ^ it3a ^‘ ed ^ ** Cooperative to i?£t££ 
* J 8 . ^ y8ar - ** retirements of 

“ pi .‘f J ,5 redlta afmll be made in order of priority accord- 
^tothe year in which the capital was furnished and 
CTeditod, the capital first received by the Cooperative 
baing first retired; provided, however, that beginning with 
the year 1988. «sh made available for retirem^£ 

i?*" 4 “ whoJa ” P“rt. to retire capital 
ft™jhad by afl patrons during the most recent fiscal Jeer 
J° ™^m«mant that at least fifty par cent 
® 0H 'f. SaCh cash shall be applied to the retirement of 
thenjdest outstanding capital credits as hereinabove pro- 
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Capital credited to the accounts of each patron «>»»n be 
assigned only on the books of the Cooperative pursuant to 
written instruction from the assignor and only to 
successors in interest or successors in occupancy in all or 
a part of such patrons' premises served by the 
Cooperative unless the Board of Directors, acting under 
policies of general application, shall determine otherwise. 

Notwithstanding any other provision of these By-Laws, the 
Board of Directors, in its discretion, shall have the power 
at any time upon the death of any patron who is a natural 
person, if the legal representatives of his estate «t»«w 
request in writing that the capital credited to any such 
patron be retired prior to the time such capital would 
otherwise be retired lihdar the provisions of these By- 
Laws. to retire capital credited to such patron, «nh j yt to 
any such terms and c onditions as the Board of Dir ector s, 
act ing und er policies of general application, and tha legal 
representatives of such patron's estate shall agree upon; 
provided, however, that the condition of the 

Cooperative will not be Impaired thereby. 

The patrons of the Cooperative, by dealing with the 
Cooperative, acknowledge that the farms and prov isions 
of the Articles of Incorporation and By-Laws shall 
constitute and be a contract between the Cooperative and 

each patron, and both the Cooperative and the patrons are 

boimd by such contract as fully as though each patron had 
individually signed a separate instrument containing such 
terms and provisions. The provisions of this Article of the 
By-Laws shall be called to the attention of each patron of 
the Cooperative by posting in a canspidous place in the 
Cooperative's of flea. 


ARTICLE IX. 

Waiver ol Notice 

Any member or any Director may waiva, in writing, any 
notice of meeting required to be given by these By-Laws. 


Disposition of Property 
The Cooperative may not sail, mortgage, lease or other- 
wise dispose of or encumber any of its property other 

(a) A property which in the judgment of the Board of 
*" rBC t0fa n ®Kher is nor will be necessary or use ful in 
operating and m aintaining the Cooperative system and 
facilities; provided, however, that all sales of sach 
property shall not in any ana (1) year exceed in value 
ten per centum (10H J of the value of all of the property 
of the Cooperative; 1 


* 
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(b) Services of all kinds, including electric energy, and 

(c) Personal property acquired for resale; unless such 

Sa to , mortgage, lease or other disposition or encum- 
brance is first au thorise d at a regular or special 
mooting of the Board of Directors by an affirmative 
vote of at least three-fourths (%) of the entire member- 
ship of the Board of Directors and is thereafter 
authorized at a regular or special meeting of the 
members of the Cooperative by the affirmative votB of 
at least twothirds (2/3) of the members constituting a 
quor um ; for the purposes of this Article only, a quorum 
shall consist of not less than seventy-five per cent 
(73%) of the registered members of the Cooperative, 
all of whom must be personally present at such 
rp «ntrng, and the notice of such proposed sale, mort- 
gage, lease or other disposition or encumbrance shall 
have been contained in the notice of such meeting; 
provided, however, that notwithstanding anything 
herein the Board of Directors, without 

authorization by the members, shall have full power 
and authority to -borrow money from the United States 
of America, or any agency or instrumentality thereof, 
or any co r poration, cooperative association, or other 
organization of which this Cooperative is a member or 
shareholder thereof, and in co nn ec ti on with such bor- 
rowings, to authorize the making and issuance of 
bnnrin, notes, or other evidences of indebtedness, and 
to secure the payment thereof, to authorize the execu- 
tion and delivery of a mortgage or mortgages or a Deed 
or Poods of Trust upon, or the pledging or encum- 
brances of any or all of the property, assets, rights, 
privileges, licenses, franchises and permits of the 
Cooperative, whether acquired or to be acquired, and 
wherever situated, all upon such terms and conditions 
as the Board of Directors shall determine. 


ARTICLE XL 
Fiscal Year 

The fiscal year of the Cooperative shall be as fixed, from 
time to time, by the Board of Directors. 


ARTICLE XH. 

Membership in Other Organizations 

Hie Cooperative not became a member of any other 

organization without an affirmative vote of the memb e r s at 
a meeting called as provided in these By-Laws, and the 
notice of said meeting shaflspecify that action is to be taken 
upon such proposed membership as an item of business; 
provided, however, that the Directors shall have full power 
and authority on behalf of the Cooperative to purchase 
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stock in, or to become a member of any corporation, 
association or cooperative organized an a non-profit basis 
for the purpose of advancing the interests of Rural Elec- 
trification. . . 


ARTICLE Xm. 

. * Scnl 

The corporate seal of the Cooperative shall be in the form 
of a circle and shall have inscribed thereon the name of the 
Cooperative and the words “Corporate Seal Idaho.** 




ARTICLE XIV. 

Indemnification of Officers, Directors, 
Attorneys, Employees and Agents 
Section 1. 

The Cooperative shall indemnify any person who was or is 
a party, or is threatened to be made a party to any 
threatened, pending or completed action, suit or 
proceeding, whether civil, criminal, administrative or 
investigative (other than an action by, or in the right of, 
the Cooperative) by reason of the fact that such person is 
or was a Director, Officer, Employee, Attorney or Agent of 
the Cooperative, or who is or was serving at the request of 
the Cooperative as a Director, Officer, Employee, or Agent 
of another coop er a ti ve, association, corporation, partner- 
ship, joint venture, trust or other enterprise, against 
expenses (including att o r n e y s* fees), judgments, fines, and 
amounts paid in settlement actually and reasonably incur- 
red by such person in connection with such action, suit or 
proceeding, if such person acted in good faith and in a 
manner such person reasonably believed to be in, or not 
opposed to, the best interests of the Cooper a tive, and, with 
respect to any criminal action or p wra—ting, had no 
reasonable cause to believe the cond u ct of such person 
was unlawful. The termination of any action, suit, or pro- 
ceeding by judgment order, settlement conviction, or 
upon a plea of nolo contendere or its equivalent flh*n not 
of itself, create a presumption that the person did not act 
in good faith and in a manner which such person 
reasonably believed to be in. or not opposed to, the best in- 
terests of the Cooperative, and, with respect to any 
criminal action or p mrflorting, had reasonable cause to 
believe that the conduct of such person was unlawful. 

Section 1 • 

The Cooperative shall indemnify any parson who was or is 
a party, or is threatened to be made a party to, any 
threatened, pending or completed action or suit by, or in 
the right' of, the Cooperative to procure a judgment in its 
favor by reason of the f%ct that such person is, or was, a 
Director, Officer. Employee, Attorney or Agent of the 
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Cooperative, or is. or was, serving at the request of the 
Cooperative as a Director. Officer, Employee, or Agent of 
another Cooperative, association, corporation, partner- 
ship. joint venture, trust or other enterprise, against 
expenses (including attorneys' fees) actually and 
reasonably incurred by such person in connection with 
the defense or settlement of such action or suit if such 
person acted in good faith and in a manner such person 
reasonably believed to be in. or not opposed to the best 
interests of the Cooperative, and except that no indem- 
nification shall be made in r espect of any claim, issue, or 
matter as to which such person shall have been adjudged 
to be liable for negligence or misconduct in the perfor- 
mance of the doty a f such p e r so n to the Cooperative, 
unless, and only to the extent that the court in which such 
action or suit was brought shall determine upon applica- 
tion that despite the adjudication of liability, but in view 
of all the circumstances of the case, such person is fairly 
and reasonably antitied to indemnity of such expenses as 
the court shall deem proper. 


To the extent that a Director. Officer. Employee, Attorney 
or Agent of the Cooperative has been successful on the 
merits or otherwise, in the defense of any action, suit or 
proceeding referred to in Sections (1) and (2), in defense of 
any claim, issue, or matter therein, such person shall be 
indemnified against expenses (including attorneys' fees) 
actually and reasonably incurred by such person in 
connection therewith. 

Section 4. 

Any inHwwmifirqHnn under Sections (1) and (2) ( unless 
ordered by a court) shall be made by tha Cooperative only 
as authorized in the specific case, upon a determination 
that indemnification of the Director. Officer, Employee. 
Attorney or Agent is proper in the circumstances because 
such person has met the applicable standard of conduct 
set forth in Sections (1) or (2). Such determination shall be 
made (1) by tha Board of Directors by a majority vote of a 
quorum consisting of Directors who were not parties to 
such action, suit or proceeding, or (2) if such a quorum is 
not obtainable, or, even if obtainable, a quorum of 
disinterested Directors so directs, by independent legal 
counsel in a written opinion, or (3) by the members. 

Sections. 

Expenses incurred in defending a civil or criminal action, 
suit or proceeding may be paid by the Cooperative in 
advance of the final disposition of such action, suit or 
proceeding, as authorized by the Board of Directors in the 
specific case, upon receipt of an undertaking by or on 
behalf of the Director, Officer, Employee. Attorney or 
Agent to repay such amount unless it shall ultimately be 
determined that he is entitled to be indemnified by the 
Cooperative as authorized in this Article. 
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The indemnification provided by this Article shall not be 
deemed exclusive of any other rights to which those seek- 
ing indemnification may be entitled under any By-Law, 
agreement vote of members or disinterested Directors, or 
under any law, or otherwise, both as to action in his 
official capacity and as to action in anothay capacity 
while hooting soch office , and shall continue as to a 
person who has ceased to be a Director, Officer, 
Employee, Attorney or Agent and shall inure to the 
benefit of the hairs, executory and ad minis trators of such 
a person . 

The Cooperative may purchase and maintain insu rance on 
behalf erf any parson who is or was a Director, Officer, 

. Employee, Attorney or Agent of the Coop er ative, or who is 
at was serving at the request at the Cooper a t i v e as a 
Director, Officer, Employee, or Agent of another 
cooperative, association, corporation, partnership, joint 
venture, trust or other enterprise, against any liability 
asserted against such person and incurred by sudi person 
in any such capacity, or arising out of the status of such 
person as such, whether or not the Cooperative would 
have the power to indemnify such person against such 
liability under the provisions of this Article. 

ARTICLE XV. 

Amendments 

The By-Laws of the Corporation may be amanH^H as 
provided by the laws of the State of Idaho; provided that no 
By-Law shall be altered, repealed or amandarj at any 
annual or special meeting of the members of the 
Cooperative unless the notice of such animal or special 
meeting includes, or is accompanied by, a copy of any such 
proposed By-Law amendment or alteration to be presented 
at such meeting or includes notice that a proposal to repeal 
a specific By-Law or By-Laws will be acted upon at such 


Any alteration, amendment or repeal at the By-Laws 
must be certified by a majority of the Directors and the 
Secretary of the Cooperative, and recorded in the book of 
By-Laws kept in the registered office of the Cooperative. 
Hie date of the meeting at which the alteration, amendment 
or repeal was enacted must be stated in the margin of the 
place where the original form at the By-Law, altered, 
a me n d ed or repealed appears and a reference must there 
also be m a d e to the pege of the book and By-Laws where the 
alteration, amendment or fact of repeal is stated. Any 
alteration, amendment or repeal shall not tAlra effect until 
the provisions of this Article are fully complied with. 
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”• ^ RID AN ELECT? I C 'CO?.. INC. 

July 19, L991 


General Service Administration 
FAR Secretariat (VRS) 

18th and F Street, NW Room 4041 
Washington, D.C. 20405 

RE: Comments o£ Sheridan Electric Cooperative Inc., on proposed Federal 

Acquisition Regulation for the acquisition of utility service (FAR Case 91-13) 

Dear Sir: 

Sheridan Electric's primary concern is that part 52.241-13, titled capital 
credits, parts (b) (c) (d) are against the Cooperative's bylaws and also state 
and federal government laws. 

First, providing the amount of the capital credit pay-out within 60 days of 
the fiscal year-end would pose a problem for some cooperatives. An electric 
cooperative typically assigns capital credits annually to each of its members 
as soon as practicable after the close of its fiscal year-end. Capital 
credits cannot be assigned, however, until the cooperative's annual 
financial statements have been audited; the amount of such capital credit 
assignment, therefore, may not be available within 60 days of the cooperative's 
fiscal year-end, depending upon whether annual audit has concluded. 

Second, providing the timing of when the capital credit cash pay-out will be 
made is even more problematic. Capital credits are typically paid out in 
cash to members (i.e., retired) several years after the capital credit 
assignment. While many cooperatives, pursuant to policies of their boards 
of directors, have established capital credit retirement cycles which 
set the timing of capital credit cash payout, such timing can be changed 
at the discretion of the cooperative's board of directors in response to 
the changing capital needs of the cooperative. If during the period before 
capital credit retirement, the cooperative experiences the need for increased 
capital resulting from some catastrophic circumstance such as hurricane , 
changes In available financing or other changing conditions, It might be 
necessary to withhold payment of those capital credits. Additionally, 
as discussed below, the cooperative is prohibited from paying capital 
credits unless the cooperative has met the financial standards established 
by the United States Department of Agriculture, Rural Electrification 
Administration and anyone else who is a co-mortgagee with REA. 

Additionally, many distribution cooperatives are member-owners of generation 
and transmission cooperatives (G&Ts) , and as such, are entitled to receive 
capital credits from the G&T, It would be virtually impossible to determine 
the appropriate capital credits due the distribution cooperative from the 
G&T, and consequently the distribution cooperative's own member-owners, 
within 60 days after the close of the distribution cooperative's fiscal year. 


in» ? o f99) 


More importantly, Sheridan Electric believes that subsection !'c' would 
require the cooperative to violate its own by-laws, articles of incorporati 
and consequently state laws governing cooperatives. under subsection i.c • , 
cooperatives would be required, upon termination or expiration of a contract, 
to pay the government for all unpaid capital credits. As indicated in 
subsection (a) quoted above, the government is entitled to be paid for 
capital credits in the method and at the time provided for in the cooperative’s 
bylaws. Provisions requiring payment at the expiration or termination of 
a contract would generally be inconsistent with the very terms and conditions 
which subsection (a) recognizes as controlling the provision of service 
from a cooperative to one of its members, the government. Such action on 
the part of the cooperative would also most likely violate applicable state 
laws which govern the operation of cooperatives within the particular state. 

Capital credits are unique to not-for-profit electric and telephone cooperatives 
and of necessity must be treated in a manner which is consistent with their 
bylaws, as well as all applicable federal and state lavs. In a cooperative, 
there are no "profits” to be disbursed to investors. Rather, to the extent 
that income exceeds costs, these "margins” accumulated as capital credits. 

They are, in accordance with the cooperative's bylaws, returned to the 
member-owners in direct proportion to their use of electricity. Return 
of capital credits to a cooperative's members is made in a manner which must 
be consistent with the requirements of the cooperative's bylaws. As a 
member of the cooperative, the government is entitled to be paid its capital 
credits, consistent with the cooperative's bylaws; it is not however, entitled 
to become a privileged class of customer. Provision of capital credits to 
the government in a manner which is inconsistent with the cooperative's 
bylaws grants the government a preference over other cooperative members. 

Furthermore, a unique preferential treatment for the government's capital 
credits over those of the other cooperative members could result in an 
electric cooperative's loss of cooperative status under federal income 
tax laws. Maintenance of cooperative status is required in order to preserve 
an electric Cooperative's income tax exemption. In order to qualify for 
cooperative status, an electric cooperative must operate on a "cooperative 
basis" treating similarly situated members equally. 

Additionally, rural electric systems, as generally small "not-for-profit" 
entitles, have limited sources of capital. The majority of their capital 
requirements are met by the Rural Electrification Administration. In order 
to be eligible for these loans, rural electric system are required to 
develop and maintain certain equity levels. Disbursing capital credits 
may be restricted or prohibited by REA depending upon the equity level of 
the borrower. Thus, repaying the capital credits as required in Fart 52.241- 
13 could be in violation of the terms and conditions contained within the 
government's own mortgage requirements, could cause the cooperative to 
default on its mortgage with REA or other lenders, or at a minimum prevent 
the cooperative from competing to serve the government's load where such 
competition is consistent with state laws. * 

Sheridan Electric would appreciate it if you would rescind the section 52.241-13 
of 48CFR(FAR Case 91-13). We must treat all members the same or we would be 
discriminating our grass root members. 
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July 19, 1991 


General Services Administration 
FAR Secretariat (VSR) 

18th and F Streets, N.W. 

Room 4041 

Washington, D.C. 20405 
SUBJECT: FAR Case 91-13 

Gentlemen: 

This letter is in opposition to proposed rule on the acquisition 
of revenue from utilities (56 Federal Register 23982) and in particular 
paragraph 52.241-il3 Capital Credits. Southern Pine Electric Power 
Association allocates Capital Credits as of the end of each calendar 
year after the completion of the annual independent audit, and therefore, 
cannot pay to a federal contractor Capital Credits within a sixty 
day period or upon the termination or expiration of the contract with a 
federal contractor. The bylaws of the association provides for the payment 
of Capital Credits to all its members upon board resolution only, depending 
upon the financial condition of the association. 

The payment of Capital Credits to federal contractors would be in 
conflict with the association's bylaws and at the detriment of its 
members if the above referenced regulations were put into place. 

We would appreciate your consideration of these comments and allow 
electric power associations to pay Capital Credits as provided by resolutions 
from time to time and pay all members Capital Credits simultaneously. 

If you have any questions, please let me know. 


Sincerely, 



General^Manager 

DLJ : ek 


JUL 2 2 1991 

POST OFFICE BOX 60 • TAYLORSVILLE, MS 39168 • CALL (601) 785-6511 or MISSISSIPPI WATS: 1-8O«3l-S240 

FAX (601) 785-4980 
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MOR-GRAN-SOU ELECTRIC COOPERATIVE, Inc. 


202 6th Avenue West* P.O. Box 297 
Flasher, North Dakota 58535 • Phone 597*3301 • FAX 597*391 5 
John L Sims, General Manager 


! July 19, 1991 

DIRECTORS 


non Glae3®rnann 
President 

8111 Koch 
Vlca President 

Oale Hainia 
c ret ary- Treasurer 

Vandal Oawaon 

David Schmidt 

Arlana Walla 

Eugene Volk 

Oaloraa Olsan 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, NW 
Room 4041 

Washington, DC 20405 


Archla Glaaa 


arnard Pradarlcfc 
Gary Jochlm 


ATTORNEY 




FEDERAL ACQUISITION REGULATIONS FOR THE ACQUISITION OF 
UTILITY SERVICES (FAR CASE 91-13) 


Dear Sirs: 


It has come to our attention that the General Services Administration (GSA) 
is proposing adding language to all contracts between Federal facilities and 
cooperative utilities. Mor-Gran-Sou Electric Cooperative, Inc., would like to go on 
record as opposing the additions as proposed. 

The additions we find particularly troubling are located in 52.241-13 Capital 
Credits. Paragraph (b), last sentence where it states "...... and the date the payment 

is to be made.” In cooperatives, the date the payment is to be made is contingent 
upon the current fiscal strength of the cooperative. Payment dates can vary widely 
and are established by the utility’s board of directors. Firm dates of payment might 
impair the utility’s financial flexibility and cause undue financial burden to existing 
rate payers. 


Paragraph (c) in its entirety may prove unworkable. Major by-law revisions 
would have to be adopted by the memberships of most cooperatives. If the 
cooperative’s membership decides not to adopt such amendments, it would be illegal 
to make payments as proposed. Such payments are made only to the estates of 
deceased patrons and, in some cases, to dissolved partnerships and corporations. 


In other paragraphs, additional administrative over-burden will be added, 
resulting in added costs, if the proposals are adopted. Paragraph (d) contains 
language that would cause minor, but expensive, software changes in our accounting 


procedures. 


r 
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General Services Administration 
July 19, 1991 
Page 2 


Please consider the implications of these changes. Adoption of the proposals 
would increase our costs and could prove to be unworkable if the membership of the 
cooperative would refuse to amend the bylaws. 


Sincerely, 



John L. Sims 
General Manager 


cgt/L7192 


* 
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July 19, 1991 



General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, NW 
Room 4041 

Washington, DC 20405 

Subject: FAR Case 91-13 

Dear Sir: 

The rewrite verbage used in 52.241-13 Capital Credits is totally 
inconsistent and inappropriate for our Cooperative and I would 
guess all Cooperatives. 

The U. S. Government should be treated no differently than any 
other Member. 

It must be remembered that the Membership through the election of 
the Board of Directors establishes the mandate that the Cooperative 
be managed in a manner to maintain financial stability. In 
changing conditions, that means flexibility must exist and one such 
area is rotation of Capital Credits. The following base concept 
must be maintained: 

"Capital Credits will be assigned in an 
equitable manner to all Members and returned 
when the financial conditions permits as judged 
by the Member-elected Board of Directors." 

Exact dates and amounts are inappropriate. The U. S. Government 
should not be given preferential treatment over the rest of our 
Members . 

Please make rewrite consistent with the long-established and 
effective Cooperative concepts . 

Sincerely, 


TRICO ELECTRIC COOPERATIVE, 

/XT’ 

/ _ 


INC. 



ger 


kv 

pc Trico Board 


i 


\L-V_ 
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TRICO 

ELECTRIC COOPERATIVE, INC 
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July 19, 1991 

ELECTRIC CO-OP 

General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W., Room 4041 
Washington, D.C. 20405 

Reference: FAR Case 91-13 

The proposed rules on acquisition of services from utilities 
(56 Federal Register 23982) would impose nearly impossible 
conditions on rural electric cooperatives. 

Paragraph 52.251-13 (b) states that the Government must be 

notified of accrued capital credits within 60 days after the close 
of the fiscal year. This requirement is practically impossible to 
comply with because the annual audit of financial statements is not 
completed and accepted by the Board of Directors of Blachly-Lane 
Cooperative until the third month after the close of the year. 
Capital credits cannot be allocated until after that time. Also, 
that paragraph states that the Government must be notified of the 
date that payment will be made on capital credits accrued for the 
previous year. Did the authors of this requirement really believe 
this was possible? Usually, capital credit retirement policies of 
cooperatives are guidelines, not specific schedules for retirement. 
Actual payment may require board resolution and possibly approval 
from the Rural Electrification Administration (REA) on a year-by- 
year basis. Also, policies may be changed by resolution of the 
board of directors. 



Paragraph 52.241-13 (c) states that capital credits shall be 
paid to the Government upon contract termination. This requirement 
would be contrary to the bylaws provisions of most electric 
cooperatives! It would also be contrary to the recommendations of 
REA. (Bulletin 102-1) . 


Most electric cooperatives are financed REA, a governmental 
agency which has regulatory authority over its borrowers. It is 
extremely poor policy to have the requirements of one governmental 
agency (GSA) conflict with the requirements and recommendations of 


another (REA) . 


Enclosures: Excerpts from 

Bylaws, Mortgage Ageement , 
Membership Application 
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Ead of satis.! 

5Z241-H Secmc Sornct Te mtory 
Comotianca Rao w maocn, 

A 5 prescr.bea js 41.007(h). insert a 
representation substantially the same as 
me following; 

?uoiic Law 100-202. £Xecmc Service T«nlory 
Compliance ft aoma g n uoan (Data) 

a | The Offeror . -go res ents as part of its 
offer t tut the Offeror's sale of giecoimty in 
accordance with the terms and conditions of 
this souataooa is ( J is aoc ( ] consistent 
with Public Law 100-202. sechoa 6093. 

(b) The Offeror's supportmg.raoonaic is as 
follows: 


(End of clause) - 

52-241-12 Nonreturn dahta, Nonrecurring 
Service Charge. 

As prescribed in 41.007(0, insert a 
clause substantially the same as the 
following; 


VoL 56. Mo. 101 / Friday. May 24. 1991 / Prooosed Rule; 


am- to. 


Meareftohahie. Ncnrscumsg Sernce Charge 
fDatal 

The Go versa eat may pay a aonrefunaaoie. 
.‘idorecurrmg charge woes me rsies ana 
reguLiQons of • supplier retnure that a 
customer pey (l)a caarge for the mioaaon of 
service. (2! a contnbudon is aid of 
conscrucaon. or (3) a noarerundabie 
setsoersmo fee. This charge may or may not 
be is addition to or in lieu of a connect i on 
merge. Therefore, there is hereoy added to 
the Contractor* s schedule a aonrenuoabia. 
a onr ec u mng caarge for - in the' 

amount of <— - dolUra payable 

(specify dates or schedules)-- 
(End of clause) 

32041-13 Caottai Crests. 

As prescribed in 4imQ7(j], insert t 
clause substantially the same as the 
following; 

Capital Credits (Oats) 

(a) Hie Government is a member of the 
(cooperative name) _____ and as 
any other member, is castled to capital 
oedits consistent with the by4awt of the 
oooperiQva. which sates the obligation of 
the Contractor to pay capital oadits and 


wnich specues die method and time of 
payment 

^ ;b) vvithm 60 days after the coae of *„*• 
Contractor s nsca* year. ms Ccr.snctor 5-3.; 
Aroian to trie Contracting OfEcer. or m« 
designated representadve of the Contracr.ng 
OfEcer. m wnong. a list of acmued credits oy 
contract sumoer. year, and aeuvery poi-t. 
.Also, me Concactor snail sate me amount* of 
tauuai credits to be paid tome Government 
and die cate me paytaent is to oe moae. 

(c) Upon ceruunsaoa or expiraoon of ±is 
contract, unless the Government directs that 
unpaid capital credits are to be applied to 
another contract, the Contractor shall make 
payment to the Government for the unpaid 
oadits. 

(ail Payment of capital oadits will be made 
by rernffed check, payable to the Treasurer 
of the United States and forwarded to me 
Contracting Officer at_____ unless 
otherwise directed in wnong by the 
Contracting Officer. Checks shall ate the" 
current or last contract number and indicate 
whether the check is partial or (Inal payment 
for all capital credits accrued. 

(End of dause) 

[FR Doc 91-12243 Filed 5-23-01: &43 am| 
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such further and supplemental indentures of mortgage, mortgages, security agreements, 
financing statements, instruments and conveyances, and take or cause to he taken aJ 1 
such further action, as may reasonably be requested by either Mortgagee in order to 
include in this Mortgage, as Mortgaged Property, and to subject to all the terms and 
conditions of this Mortgage, all right, title and interest of the Mortgagor in and 
to, all and singular, the automobiles, trucks, trailers, tractors, aircraft, ships 
and other vehicles then owned by the Mortgagor, or which may thereafter be owned or 
acquired by the Mortgagor. From and after the time of such written demand of the 
Government or CFC, such vehicles shall be deemed to be part of the Mortgaged 
Property for all purposes hereof. 

SECTION 14. Any noteholder may, at any time or times in succession without 
notice to or the consent of the Mortgagor or any other noteholder and upon such terms 
as such noteholder may prescribe, grant to any person, firm or corporation who shall 
have become obligated to pay all or any part of the principal of or interest on any 
note held by or indebtedness owed to such noteholder or who may be affected by the 
lien hereby created, an extension of the time for the payment of such principal or 
interest, and after any such extension the Mortgagor will remain liable for the 
payment of such note or indebtedness to the same extent as though it had at the 
time of such extension consented thereto in writing. 

SECTION 15. Mortgagor, subject to applicable laws and rules and orders 
of regulatory bodies, will design its rates for electric energy and other services 
furnished by it with a view to paying and discharging all taxes, maintenance 
expenses, cost of electric energy and other operating expenses of its electric 
transmission and distribution system and electric generating facilities, if any 
and also to making all payments in respect of principal of and interest on the * 
notes when and as the same shall become due, to providing and maintaining 
reasonable working capital for the Mortgagor and to maintaining a TIER of not less 
than 1.5; for purposes of this section 15, TIER of the Mortgagor shall be determined 
in accordance with the principles set forth in section 5 of this article II except 
that Patronage Capital and Margins shall be determined as if the rates proposed by 
the Mortgagor had been in effect for each of the 3 calendar years referred to in said 
section 5. The Mortgagor shall give 90 days prior written notice to each of the 
Mortgagees of any proposed change in its general rate structure. 




SECTION 16. The Mortgagor will not, in any one year, without the approval 
in writing of both of the Mortgagees, declare or pay any dividends, or pay or deter- 
mine to pay any patronage refunds, or retire any patronage capital or make any other 
cash distributions (such dividends, refunds, retirements and other distributions 
being hereinafter collectively called "distributions"), to its members, stockholders 
or consumers if after giving effect to any such distribution the total Equity of the 
Mortgagor will not equal or exceed 40$ of its total assets and other debits j provided 
however, that in any event the Mortgagor may make distributions to estates of deceased 
patrons to the extent required or permitted by its articles of incorporation and 
bylaws, and, if such distributions to such estates do not exceed 25 $ of the patronage 
capital and margins received by the Mortgagor in the next preceding year, make such 
additional distributions in any year as will not cause the total distributions in 
such year to exceed 25 $ of the patronage capital and margins received in such next 
preceding year, and provided , further , however , that in no event will the Mortgagor 
make any distributions if there is unpaid when due any installment of principal of 
or interest on the notes, if the Mortgagor is otherwise in default hereunder or if 
after giving effect to any such distribution, the Mortgagor's total current and ' 
accrued assets would be less than its total current and accrued liabilities. 


. ■ . ror the Purpose of this section, a "cash distribution" shall be deemed to 

include any general cancellation or abatement of charges for electric energy or serv- 
ices furnished by the Mortgagor, but not the repayment of a membership fee of not in 
® °f. termination of a membership. As used or applied in this Mortgage 

(1) Equity shall mean the aggregate of Equities and Margins (as such terms are 

U “ ifonn S y steo of Accounts) and Subordinated Indebtedness: and 

[ 2 ) Subordinated Indebtedness" shall mean unsecured indebtedness of the Mortgagor 
payment of which shall be subordinated to the prior payment of. the notes by subordi- 
nation agreement in form and substance satisfactory to the Government and CFC. 


- 14 - 


North Carolina 

Association of Electric Cooperatives, Inc. 

3400 Sumner Bouievard 
Post Office Box 27306 
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General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. 

Room 4041 

Washington, D.C. 20405 

SUBJFCT: FAR CASE 91-13 

Dear Sir: 

As the statewide organization representing the 28 electric membership 
corporations in the State of North Carolina, we have serious concerns 
regarding the above- referenced Federal Acquisition Regulation ("FAR"). 

The section which particularly concerns us is 52.241-13, entitled "Capital 
Credits." 

Paragraph (b) of that section would require a cooperative furnishing 
electricity to a government agency pursuant to the FAR to provide a list 
of accrued capital credits by contract number, year, and delivery point 
within 60 days after the close of a cooperative's fiscal year. It also 
requires the cooperative to state the date payment would be made. These 
portions of the proposed regulations are contrary to State and Federal law 
and deference should be given to the requirements of law. 

The requirement of providing a list of accrued capital credits within 60 
days after the close of a cooperative’s fiscal year runs counter to the 
following legal and administrative concerns. First, under Federal law 
cooperatives are not required to mail capital credit notices to their 
members and may satisfy capital credit notification requirements simply and 
cheaply by publishing a notice to the customers telling them how they 
themselves can calculate capital credits for a given year. Second, doing 
this within 60 days after the end of a given fiscal year may be an 
impossibility. Many cooperatives are themselves members of supply 
cooperatives and do not know the capital credits allocated to them by their 
simply cooperative within 60 days after the end of a given fiscal year and 
thus cannot include supply cooperative capital credit allocations within 
overall capital credits until they receive capital credit notices from their 
supply cooperatives. 

Stating the date payment of capital credits is to be made is a problem until ~ 
such time as the cooperative's board of directors authorizes the retirement 
of capital credits. It is only then that the cooperative can state the date 
that payment is to be made. 


General Services Administration 
FAR Secretariat (VRS) 

July 19, 1991 
Page Two 
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Paragraph (c) of section 52,241-13 raises some of the same concerns which 
have already been expressed. For a cooperative to pay capital credits to 
a government entity at the expiration of the contract would require 
violation of State and Federal legal principles. 

We respectfully request that the offending sections of the proposed 
regulations be changed so that government agencies abide by the same 
legal principles as the citizens do. In these particular matters, the 
government and its agencies should not be above the law. 

Sincerely yours, 

Wayne D. Keller 
Executive Vice President 

cc: Managers,' 28 NCAEC member systems 


Blue Ridge Electric 
Membership Corporation 

Doug Johnson. Executive Vice President 
Caller Service 1 12 
Lenoir. North Carolina 28645 
Telephone CW > 758-2383 

July 19, 1991 




General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, NW 
Room 4041 

Washington, D. C. 20405 
Reference: FAR Case 91-13 

Gentlemen: 

We are in receipt of your proposed rule on acquisition of services from 
utilities (56 Federal Register 23982). 

We are opposed, to the adoption of this rule. In oiir opinion, if this 
rule is adopted, it would provide preferential treatment for the 
government in that it is requesting, in Section 8 relating to capital 
credits, that the cooperative furnish the contracting officer with the 
government the capital credits that have accrued to the government and 
the date the payment is to be made. We do not specify the expected date 
of payment to our other members; therefore, if this rule is adopted, we 
would be giving preferential treatment to the government. 

If we are required to state when we plan to pay capital credits, it will 
reduce our flexibility and will tie our hands in respect to our capital 
credits policy. We need to remain flexible as there are times that we 
need to use a portion of our capital to build plant or to do replacement 
of existing plant. 

For the reasons stated above, we are in opposition to the adoption of 
this proposed GSA rule. 

Sincerely, 


Douglas W. Johnson 
Executive Vice President 

DWJ : cwb 

c: Bob Bergland 
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With offices in Lenoir, Boone, West Jefferson, and Sparta. N. C 



Electric 

Cooperative, Inc. 


P.O. Box 80 
Cariinville, IL 62626 
Telephone: (217) 854-3137 
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Dennis A. Keise r 

Manager 


General Services Administration 
FAR Secretariat (VRS) 

18th and "F" Streets, N.W. 

Room 4041 

Washington, D.C. 20405 

Subject : Comments concerning FAR Case 91-13 

To Whom It May Concern: 


I read in the Federal Register, dated May 24, 1991 
the Proposed Rules for Acquisition of Utility Services. 



52.241-13 titled "Capital Credits" includes several 
areas which concern me: 

Paragraph "B" in that section states that we should 
notify the Government within 60 days of all accrued 
capital credits, at the close of the fiscal year. This 
is too short a. time for such notification. 


Paragraph "B" also states that a date is to be given, 
stating when the payment will be made. This will not 
always be known at that point in time. 


Paragraph "C" refers to payment of Capital Credits 
to the Government. The manner in which it is stated is 
simply discriminatory towards all other members of the 
Cooperative and should be deleted. 


Sincerely, 



Dennis A. Keiser, General Manager 
M.J.M. ELECTRIC COOPERATIVE, INC. 



DAK/de 



" Owned by those we serve " 
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Kootenai Electric Cooperative, me. 

A Consumer Ozcued Electric Utility 



July 19, 1991 

General Services Administration 
FAR Secretariat (VRS) 

18th and F. Streets, N.W., Room 4041 
Washington, D.C. 20405 

Ref: FAR Case 91-13 

Gentlemen: 

We are alarmed by your proposed rule on the acquisition of 
services from utilities (56 Federal Register 23982). 

The proposed rule would blatantly require us to discriminate 
against the consumers-owners of this cooperative in favor of 
the U.S. government. We, like our sister cooperatives all 
across the nation, are governed by state corporate law and 
our by-laws. 



Now comes the General Services Administration with the 
arrogance to propose over riding the state's authority to 
govern as well as the cooperative's by-laws. Further, to 
stipulate special treatment right down to dictating 
accounting procedures and payment of capital credits by 
certified check. Maybe we should require GSA to pay its 
utility bills on time with a certified check? 


The proposed rules are ill advised and totally unnecessary. 
We are a nonprofit business. That means whatever margin we 
earn is owned (capital credits) by the people who paid it, 
including GSA. As required by our state law and our by-laws 
all of our members will be refunded their capital credits on 
exactly the same basis. We do not discriminate between the 
poor elderly widow trying to survive on social security and 
the powerful GSA. You should not either. 



Charles Y. Walls 
General Manager 



cc: 


Richard Stallings 
Larry Larocco 
Steve Symms 
Larry Craig 



W. 2451 Dakota Ave. • P.O. Box 278 • Hayden, ID 83835-0278 
(208) 765-1200 • Fax (208) 772-5858 
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Malta, Montana 59538 
July 19, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. 

Rocm 4041 

Washington, D.C. 20405 
Gentlemen: 

This letter is in object to the following action pertaining to 
proposed rule on the acquisition of services from utilities 
(56 Federal Register 23982.) 

52.241-13 Capital Credits 

The Board of Directors feel that suggested action would be very 
detrimental to this cooperative and discriminating to the other 
menber/ consumers . 

We are a cooperative and all menfc er s / consumers whom ever they 
are (race, color, natural origin, etc.) to be treated equally. 

Sincerely^ ? 

Bill R. Henderson, Manager 
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General Services Administration 
FAR Secretariat 
18th and F Streets, NW 
Room 4041 

Washington, DC 20405 
Dear FAR Secretariat: 

This letter is in response to the Federal Register 
Notice published by the General Services Adminis- 
tration dated May 24, 1991 concerning Federal 

Acquisition Regulation; Acquisition of Utility Services 
(FAR case - 91-13 ) . 

The management of this cooperative closely studied 
and scrutinized the proposed regulations regarding 
Federal acquisition of utility services (48 CFR, parts 
6, 8, 15, 41, and 52). Understand that this co- 
operative is organized under the Rural Elec- 

trification Act. Our operation is governed by Federal 
regulation and overseen by REA in Washington, DC. Our 
by-laws are fundamentally a product of model by-laws 
suggested and recommended by REA. Those by-laws 
prohibit that which 52.241-13(c) requires. Understand 
that there is a direct relationship between capital 
credits and the financial stability of the cooperative. 
Thus, the model by-laws provide that "if, . . . the 

Board of Directors shall determine that the financial 
condition of the cooperative will not be impaired 
thereby, the capital then credited to patrons' accounts 
may be retired in full or in part. Any such 
retirements of capital shall be made in order of 
priority according to the year in which the capital was 
furnished and credited." (FIFO). Obviously, the 
proposed rules conflict with REA's model by-laws. 
Moreover, the proposed rules discriminate in favor of 
the governmental agencies and against non-governmental 
members and patrons of this cooperative. There appears 
no reasonable basis for such discrimination given that 


440 Lake Street 


P.O. Box 10 • 
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governmental agencies are generally perpetual in 
duration. Governmental agencies which are of limited 
duration have the same rights as natural and corporate 
"persons" under the by-laws regarding retirement of 
capital credits. We note that under existing REA law, 
a cooperative with under forty percent (40%) equity 
must obtain approval from REA to retire more than 
twenty-five percent (25%) of the previous year's 

margins. That approval cannot be obtained within the 
time frame specified in 52.241-13. Thus, your 
regulations create an "impossibility of performance" 
situation. Further, it should be of overriding concern 
that these proposed regulations jeopardize the 
existence of cooperatives with a substantial 
governmental agency load. Understand that such a co- 
operative must meet certain financial standards as set 
forth in REA and CFC mortgages. Failure to do so 
amounts to a default and would require REA to operate 
and manage the defaulting cooperative. If the capital 
credits clause of the proposed contract results in a 
default and the REA must then man and operate small 
cooperatives, where are the savings to the Federal 
government? 

The disastrous effects of the proposed rules can 
only be avoided by excepting from their scope and 
application rural electric cooperatives. 

In summary, the proposed regulations a) conflict 
with existing REA law; b) have no reasonable basis in 
fact; c) jeopardize the financial status of numerous 
rural electric cooperatives; d) could result in an 
overall increase in Federal expenditures; and e) would 
likely increase the rates to the Federal government and 
all members . 

Sincerely, 

CHARLES MIX ELECTRIC ASSOCIATION, INC. 

Mark W. Mengenhauser 
Manager 
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July 19, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, NW 
Washington, D.C. 20405 


RE: Comments of South Louisiana 
Electric Cooperative on 
FAR Case 91-13 


Dear Sir, 

South Louisiana Electric Cooperative Association 
(SLECA), is a member-owned electric utility headquartered in 
Houma, Louisiana. At SLECA we are very concerned about some 
of the provisions in the proposed rules in FAR Case 91-13. 

Under part 52.241-13 Capital Credits part (b), SLECA 
would be unable to meet the 60 day requirement. SLECA' s 
annual audit, which has an effect on capital credits, is not 
completed until 90 days after the close of the fiscal year. 

The exact amount of capital credits to be distributed cannot 
be accurately calculated and stated until after the audit. 

The date of payment requirement of part 52.241-13 (b) 
would also be impossible to comply with. SLECA cannot 
project a date for future payment of capital credits for the 
following reasons: 

1) SLECA is paying capital credits on a 20 year 
rotation. Capital credits are paid 20 years after 
they are earned if, 

2) SLECA has met certain requirements of our mortgage 
with the Rural Electrification Administration and, 

3 ) SLECA has the cash reserves available to pay the 
capital credits 

*■ . ■ 

The three conditions make projecting a date of payment 
impossible. 

-'J 
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In order to comply with 52.241-13(c) , 
to violate its own By-Laws and Articles of 
Under these terms SLECA cannot pay capital 
member out of that member's proper payment 


SLECA would have 
Incorporation . 
credits to any 
order. 


The overall record keeping requirements of Section 
52.241-13 would present an additional strain on the limited 
human resources of this small business. 


Sincerely, 

.V; ... 

Hoy A. Landry 

Manager, Finance & Accounting 
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General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets N.W. Room 4041 
Washington, O.C. 20405 

RE: FAR Case 91-13 

Comments from Xntermountain Rural Eleotrle Association 
(IRSA) Sedalia, Colorado 80135 

To Whom It May Concern: 

Intermountain Rural Electric Association (hereinafter 
referred to as "IREA") an electric co-op presents herein its 
comments regarding the proposed rule on the acquisition of 
services from utilities (56 Federal Register 23982). 

At the present time IREA assigns and pays capital credits to 
Government agencies consistent with the associations • s by-laws 
which provide that capital credits will be clearly reflected in 
the appropriate patrons capital account within a reasonable time 
after the close of the fiscal year. As to the actual payment 
being made it would be very difficult to pinpoint with any 
accuracy a specific time such as "..within 60 days" and to do so 
it would constitute an unreasonable burden on IREA and contravene 
its by-laws. 

IREA would respectfully request GSA to consider the 
following: 

1) For the year 1989 HUD had applied for 432 separate 
electric services and for one contract in particular HUD was 
credited with $0.13 (13 cents) as capital credits. It 
becomes readily, apparent that to make an accounting of 
capital credits for each individual contract would be 
terribly burdensome and constitute an overkill. 

2) For the fiscal year 1990 HUD applied for 775 separate 
: contracts for service. 

3) As to the reference for a list of accrued credits for 
each delivery point it should be noted that IREA's system 
provides electric service for the V.A. at 36 delivery 
points; the Forest Service at 24 delivery points and the 
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U.S. Air Academy at 8 delivery points as well as other 
delivery points for other agencies. 

4) Pursuant to the mandates of the REA and CFC mortgage 
requirements, the association can pay no more than 25% of 
the previous year's margin in capital credits. Therefore, 
before capital credits can be assigned yet alone paid it 
must first determine what margin, if any, will be accrued 
and then only 25% of the previous year's margin may actually 
be assigned. To determine the precise amount and the date 
of payment cannot possibly be done in the way the proposed 
rule suggests. 

5) IREA is a member-owned non-profit electric cooperative 
organized under the laws of the State of Colorado and whose 
chief lender of funds is the REA, an agency of the U.S. 
Department of Agriculture and subject to the rules, 
regulations and laws of the above. 


All of the foregoing constitute some of the basic objections 
IREA has to sections (b) and (c) of 52.241 — Capital Credits. IREA 
presently serves over 52,000 meters. Proposing new rules is 
fine, but much consideration must be given to the logistics 
personnel and funding to implement such rules. 

ly your. 




D . Greene 
ieneral Counsel IREA 


/rdg 


(via Federal Express) 
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General Services Administration 
FAR Secretariat (VRS) 

18th & F Streets NW 
Room 4041 

Washington. DC 20405 
RE: FAR Case 91-13 
Dear Sirs: 

I am writing in regards to the proposed rule change of the Federal Acquisition Regulations for the Acquisition of 
Utility Services (FAR Case 91-13). 

It is my understanding that the purpose of this rule change is to give some consistency to Government contracts in 
the acquisition of utility services. For the most part, this rule change will provide that. Unintentionally, though, 
the proposed rule will have serious impacts on cooperatives and their member/owners because they ignore the 
unique way in which cooperatives are structured as member-owned not-for-profit entities. Adoption of the rules, 
as proposed, could result in violations of cooperative by-laws, articles of incorporation. Rural Electrifi ca tion 
Administration mortgage requirements, and state laws governing cooperative operations. 

However, there are parts of this rule that will cause undue financial hardship on many cooperatives. Specifically, 
I am referring to 52.241-13 Capital Credits . By including parts (b) and (c) in this section, you are forcing 
cooperatives to pay all remaining unpaid capital credits. 

We agree with subsection (a) which indicates that the government, as any other member of a cooperative: 

*...is entitled to capital credits consistent with the by-laws of the cooperative, which grams the 
obligation of the [cooperative] to pay capital credits and which specifies the method and time of 
payment.’ 

Most cooperatives retire their capital credits on some form of rotation basis. In our instance, we retire capital 
credits on a 15-year cycle. Hence, those consumers that were members of the cooperative in 1976 will be 
receiving their capital credits some time this year. For example, let’s say the Government has entered into a 20- 
year power supply contract with a cooperative effective January 1971. 

In January 1991 the contract expires. There is no reason for the government to renew it. According to part (c) 
of the proposed rule, ”... the Contractor shall make payment to the Government for the unpaid capital credits.* 
It is now possible for the Cooperative to experience undue financial hardship by having to refund capital credits 
for 15 years of patronage before they are scheduled to be retired. This, in effect, puts the Government in a 
position to collect capital credits before the remaining members are allowed to. If the Government mno abide by 
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the by-laws of the cooperative, this rule would be in conflict with, the by-laws of this and hundreds of other 
cooperatives. If a matter such as this had to be settled in court, do the by-laws of a cooperative supersede the 
rules of a governmental agency or vice versa? Part (c) must be amended by adding the words "on the Contract- 
or's regular schedule for the retirement of capital credits" to the end of the sentence. 


Capital credits are unique to "not-for-profit" cooperatives and of necessity must be treated in a manner which is 
consistent with their by-laws, as well as applicable federal and state laws. In a cooperative, there are no "profits' 
to be disbursed to investors. Rather, to the extent that income exceeds costs, these "margins* accumulate as 
capital credits. They are, in accordance with the cooperative’s by-laws, returned to the member/owners in direct 
proportion to their use of electricity. As a member of the cooperative, the government is entitled to be paid its 
capital credits, consistent with the cooperative's by-laws; it is not entitled to become a privileged class of custom- 
er. Provision of capital credits to the government in a manner which is inconsistent with the cooperatives’ by- 
laws could be, in effect, providing the government with a preference over other cooperative members. This 
treatment could be inconsistent with the requirement of the United States Internal Revenue Service for cooperative 
status, that the cooperative operate on a "cooperative basis." 

Part (b) of the proposed rule change must be redefined. Currently, this part would make it obligatory for the 
Contractor to pay capital credits on a date stated 60 days after the close of the fiscal year. There are numerous 
cooperatives that pay their capital credits up to a year after the Board of Directors has announced that capital 
credits would be retired. For example, the above cooperative uses a fiscal year of January 1 - December 31. On 
February IS, 1978, the Board of Directors announce that the date consumers can expect to receive a capital credit 
check is December IS, 1978. On December 2, 1978, a storm damages or destroys a majority of the system. If, 
for circumstances beyond the cooperative’s control, it is necessary to withhold payment of the capital credits, is 
the cooperative obligated to pay the capital credits to the Government? 

To determine the amount of capital credits to be paid to the Government and the date the payment would be made, 
would be difficult, if not impossible. While some indication of the amount of capital credits may be ascertainable 
at the close of the fiscal year, depending upon the by-laws of the cooperative and its financial condition, these 
credits will be held by the cooperative for a period determined by the cooperative and applied uniformly to all 
members. If during that period, which typically runs 13 years, our cooperative experiences circumstances as 
described above, it might be necessary to withhold payments of those capital credits. Additionally, the coopera- 
tive is prohibited from paying capital credits unless the cooperative has met the financial standards established by 
the United States Department of Agriculture, Rural Electrification Administration, and anyone else who is a co- 
mortgagee with REA. 

Many distribution cooperatives are member-owners of generation and transmission cooperatives (G&Ts), and as 
such, are entitled to receive capital credits from the G&T. It would be virtually impossible to deter mine the 
appropriate capital credits due the distribution cooperative from the G&T, and consequently the distribution 
cooperative’s own member/owners, within 60 days after the close of the distribution cooperative’s fiscal year. 

More i mp orta n tly, though, I believe that subsection (c) would require the cooperative to violate its own by-laws, 
articles of incorporation, and state laws governing cooperatives! Under subsection (c), cooperatives would be 
required, upon termination or expiration of a contract, to pay the government for al unpaid capital credits. As 
in d ica t ed in subsection (a), quoted above, the government is entitled to be paid for capital credits in the method 
and at the time provided for in the cooperative’s by-laws. Provisions requiring payment at the expiration or 
termination of a contract are in direct violation of our by-laws and is .inconsistent with the very terms and condi- 
tions from which subsection (a) recognizes as controlling the provision of service from a cooperative to (me of its 
members, the government 

Additionally, rural electric systems, as generally small "not-for-profit" entities, have limited sources of capital. 
The majority of capital requirements are met by the Rural Electrification Administration. In order to be eligible 
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tor these loans, rural electric systems are required to develop and maintain certain equity levels as required by 
REA. Disbursing capital credits may be restricted or prohibited by REA depending upon the equity level of the 
borrower. Thus, repaying capital credits as required in Part 52.241-13 would be in violation of the terms and 
conditions contained within the >->ovemment~s own mortgage requirements ! It could also cause the cooperative to 
default on its mortgage with REA or other lenders, or at a minimum, prevent the cooperative from competing to 
serve the government's load where such competition is consistent with state laws. 

Part 52.241-8 Connection Charge , also creates a procedure which is inconsistent with the way in which coopera- 
tives operate as not-for-profit member-owned systems. Under the proposed rules, the cost of providing connection 
facilities for the government would be shifted from the government to other cooperative members. While not only 
unfair to other cooperative members, this is also a violation of our by-laws, and most probably other cooperative’s 
by-laws and the state statutes which govern the way cooperatives operate within the state. 

Part 52.241-8 provides in relevant part that the government shall pay a connection charge to cover the contractor’s 
cost of fu rnishin g and installing new connection facilities. Then, on each monthly bill for service furnished, the 
government receives a credit until the accumulation of credits equals the amount of such connection charge. 
While this section is appropriate for contractors which are for-profit entities, and represents an expense which is 
appropriately credited against profits, this is inappropriate where the contractor is a not-for-profit cooperative and 
the provision of a credit would require other cooperative members to bear the cost of facilities constructed to meet 
the requirements of the government, as well as their own. 

In a cooperative utility, rates are based upon the actual cost of doing business. There are no shareholders or other 
investors who obtain a profit on their investment, nor, more importantly, profits against which the cost of connec- 
tions can be expensed as a cost of doing business. Providing the government with a credit for connection facilities 
which were built to serve the government’s own load would mean that those costs would have to be borne by the 
cooperative’s other members. This would not only be unfair to those other members who are already paying the 
cost of facilities built to meet their loads, but would be in violation of our by-laws as well as state statutes which 
govern the way in which cooperatives operate within the state. Such action could also be considered as an 
unlawful disbursement of capital credits, as discussed previously. 

Because what appears to be happening is a member of a cooperative, the Government, is telling the utility how to 
run its business, I must oppose the proposed rale change on the acquisition of services from utilities (56 Federal 
Register 23982). 



(djc) 
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General Services Administration, FAR 
Secretariat (VRS) 

18th & F Street NW 
Room 4041 

Washington, DC 20405 


RE: FAR Case 91-13 

We are concerned about the proposed GSA rule change at Section 
41.007 (j), 52.241-13 Capital Credits . We are specifically 

concerned about the proposed language in paragraphs (b) and (c). 

Our comments with regard to paragraph (b) are as follows: 

1. It would not be possible for rural electric cooperatives 
to give the government a date when their capital credits 
would be refunded. Rural electrics have different 
methods of refunding. Most follow the first in first out 
principle, retiring a year or more at a time. Others 
retire a percentage of all past credits on an annual 
basis. In either case, the amount would not be known 
because percentages vary from year to year and only part 
of a given years credits may be refunded in a particular 
year. None retire all of a former members capital 
credits when they discontinue membership. 

The amount of refunds depends on the individual systems 
financial condition and the requirements of the Rural 
Electrification Administration (REA) and other lenders. 

It would be impossible for us to comply with this 
requirement. 

2. It would not be possible for rural electrics to notify 
the government of their capital credits within 60 days. 

The exact amounts are not known unti 1 the books are 
closed and the annual audit scheduled and completed. 

This does not give us enough time. The government should 
expect to be notified on the same schedule as all other 
members, which in our case would be about 120-150 days 
after the fiscal year. 
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Another complication is that most rural electrics Delong 
to generation and transmission cooDerati ves . As such . 
rney are entitled to capital credits -Prom them. T r-cse 
-.ac'ta’ credits ’ n turn are a 1 located to the rjra' 
electric members, tne government being among them. Tnese 
amounts are not available in 60 days either. 

Our comments with regard to paragraph (c) are as follows: 

1. The principle that governs the retirement of capital 
credits apply equally to all members including the 
government. It would be a violation of the Articles of 
Incorporat ion and Bylaws of -most of the nations 1,000 
rural electrics to retire capital credits to the 
government ahead of the schedule for other members. Our 
system is on a 17 year rotation basis. What that means 
is that those members who were allocated capital credits 
17 years ago are now being paid. This rotation continues 
and each year those members will continue to receive 
whatever credits they have coming, but not all at once 
as is being proposed. If a member discontinues service, 
they are not paid their capital credits until their years 
of taking service come up in the rotation. The same 
would apply to the government too. 

We want to emphasize that what is being proposed is in conflict 
with the rules we are required to follow by another government 
agency, REA, other lenders, state laws, the Articles of 
Incorporati on and the bylaws of rural electric cooperatives. They 
simply cannot be complied with. 

Therefore, we want to voice our strong opposition to the proposed 
rule on the acquisition of services from utilities as described in 
paragraph (b) and (c). We urge that they be withdrawn. 

We appreciate this opportunity to comment. 

Sincerely, 

MINNESOTA VALLEY COOPERATIVE 


General Manager 
LDS/js 
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General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets 
Room 4041 

Washington DC 20405 


RE: FAR Case 91-13 


Dear Sirs: 

In relation to the proposed changes in section 52.241, Capital 
Credits, we are opposed to the proposed changes as required in paragraphs 
(b) and (c.). The addition of these clauses to the contracts between 
Cam Wal Electric and government agencies will have a profound effect 
upon the accounting systems of our cooperative. 

We recognize- the Government as a member of the system and is 
entitled to the refund of capital credits on the same basis as all 
members are! 


Sincerely, 


£Jn«l Jm* b* *£>uJUcJ~t 

Charles W. Birkholt 
General Manager 
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General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, NW 
Room 4041 

Washington, D.C. 20405 

RE: Federal Acquisition Regulations for the Acquisition of Utility 

Services (FAR Case 91-13) 

Gentlemen: 

The proposed regulation on the acquisition of utility services, as 
recently published by your agency in the Federal Register, 
incorporates some very unacceptable requirements in Section 
52 .241-13 . Green River Electric Corporation, a Kentucky electric 
cooperative, states for the record in this case that the GSA 
requirements pertaining to cooperative provided utility service and 
more specifically capital credit allocation/payment, categorically 
disregard and ignore the following: 

1) State statutes governing the organization and operation of 
cooperative utilities in Kentucky, 

2) The Articles of Incorporation, Bylaws, and Service Rules and 
Regulations of the corporation, 

3) Regulations, policy and procedures of the Kentucky Public 
Service Commission, the legislated regulatory agency for all 
utilities in the state, 

4) Rural Electrification Administration mortgage covenants, 
FAR's, and operating bulletins and recommendations, 

5) National Bank for Cooperatives, (Co-Bank), mortgage covenants 
and requirements, and 

6) The prerogative of the cooperativf s ' board and management to 
operate the utility in the best interest of all its member 
customers. 
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We trust the above comments will be given due consideration by your 
agency before making the monumental changes proposed in FAR Case 
91-13. 


Sincerely, 


Dean Stanley 

President and General Manager 
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General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W., Room 4041 
Washington, D. C. 20405 

Re: FAR Case 91-13 


Gentlemen: 

We have reviewed the proposed rule on acquisition of services from utilities 
(56 Federal Register 23982). We believe that it will be an unnecessary 
and costly duplication of efforts, and will be discriminatory. We see 
no reason why the 17,000 members of our cooperative should be asked 
to bear added financial burdens for special treatment of a few services 
used by the federal government. The rule, as stated, will require us 
to treat federal accounts under considerably more favorable terms than 
those set forth in our tariffs. Bylaws, and Rules of the Indiana Utility 
Regulatory Commission (IURC) : 

- For administrative accuracy and consistency contract terms 
need to be uniform and understandable. Customized contracts 
are discriminatory and an invitation to misunderstanding and 
misinterpretation. 

- Cumulative billing is not permitted by our Commission (52.241-5 (a)) 

- Our meters are read by our consumers, in order to hold rates down 
(52.241-5(b)) 

- Pro-rating for outages would be an administrative nightmare and 
an Invitation for disputes (52. 241-5 (d)) A one hour outage pro- 
ration would be . 1389 percent ! 

- Service extension terms are prescribed by our Commission. (52.241-8) 

* 

- Paragraphs (b), (c) and (d) of 52.241-13 (Capital Credits) contradict 
paragraph (a) by attempting to modify Bylaw terms and dictate 
terms not available to other members. 

- 52.251-13(c) specifically calls for out-of-turn capital credit 
payments in direct violation of our Bylaws, and of REA recommended 
Bylaws. 

►M. 2 2 1991 
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Our Board of Directors, elected by and from our consumers, has steadfastly 
insisted for over fifty years that no consumer or class of consumers' 
be given an advantage over any others. Further, we are a regulated' 
utility. The federal government should be more than adequately protected 
by our democratic organization and State regulation, without adding 
another meaningless but bothersome layer of bureaucratic rules. If 
we f re not doing the job well enough to suit, please talk to us about 
it like any other consumer does, but please don’t make it more difficult 
and costly to serve all of our consumers, without a clear public benefit. 


Sincerely, 



Don Clodfeltet 
General Manager 
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General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N. W. 

Room 4041 

Washington, D. C. 20405 


RE: FAR Case 91-13 

General Services Administration, 
Federal Acquisition Regulations 
for the Acquisition of Utility 
Services 


To Whom It May Concern: 

We have recently become aware of the General Services 
Administration's (GSA) proposed rule on the acquisition of services 
from utilities (56 Federal Register 23982). We wish to comment on the 
proposed addition of paragraph 2.241-13 regarding capital credits to 
Section 41.007 (j) (FAR Case 91-13). 

Based on the following discussion, it is our opinion that 
501 (c) (12) utility cooperatives should be speci f ic al 1 y ex c 1 uded from 
the requirement to retire the government's capital credits upon the 
expiration or termination of the contract for utilities. 

Facts : GSA has proposed a rule which will require that all contracts 

between Federal government a g e n c i e s / f a c i 1 i t i e s and utility 
cooperatives include language which will force the cooperative to pay 
capital credits to the government upon the contract's termination or 
expiration. 

Issue : What are the potential income tax consequences of tire proposed 

GSA rule to 501(c) (12) tax-exempt cooperatives? 

-* 

Conclusion : The GSA proposed rule would grant the government priority 

in capital credit retirements over other cooperative members. This 
priority to one member (to the detriment of other members) calls into 
question whether "cooperative operation" principles are met. The 
violation of cooperative operation principles could seriously 
threaten the utility cooperative's tax-exempt status under Sec. 
501(c)(12) (i.e., the Internal Revenue Service may disallow the 

cooperative's tax-exempt status). 
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t n o r J e r to qualify > and remain qualified, as a 5 0 i , c i 1 
organization, a utility cooperative must operate on a cooperative 
basis. The definition of cooperative operation is found in case law 
•and administrative rulings. In essence, cooperative operation 
requires that the utility account on a patronage basis to all of its 
patrons for amounts received from furnishing utilities in excess of 
the amounts required for operating costs and expenses. (including 
future business needs). This accounting is generally achieved by the 
annual allocation of "credits" to a capital account for each patron of 
the operating excess. These credits represent amounts provided to the 
utility cooperative by the patrons for capital needs (thereby, the 
term "capital credits"). See Puget Sound Plywood . 44TC 305; Rev. Rul. 
78-238, 1978-1 CB, 161; Peninsula Liqht 77-1USTC 9401; and Rev. 

Rul.72-36, 1972-1 CB, 151. 

Cooperative principles allow the retention of capital credits for 
such purposes as retiring debt, expanding services or maintaining 
necessary reserves. Rev. Rul. 72-36, question 2. 

Capital credits must be allocated to patrons in an equitable 
manner, generally on. the basis of their patronage. See 
Pomeroy Cooperative Grain Co. . 31TC 674; Lamesa Cooperative Gin . 78TC 
894; Kingfisher Cooperative Elevator Association , 84TC 600. It is 
noteworthy in L amesa that equitable allocations of capital credits are 
intended "to prevent inequitable treatment to some patrons at the 
expense of others...." It is a reasonable assumption that this logic 
extends to capital credit retirements. 

Capital credit retirements are typically determined by the 
cooperative's Board of Directors within the guidelines of the bylaws 
and with consideration of the cooperative's financial status. 
Historically, most utility cooperatives have returned capital credits 
on a first-in, first-out (FIFO) basis, as recommended by REA (see REA 
Bui. 102-1:402-3 Appendix A). This system returns older capital to 
patrons as newer capital is supplied by new patrons. 

Generally cooperative's bylaws provide for "out-of-sequence" 
retirements in cases where the member has ceased to exist 
(specifically, estates, bankrupt corporations and dissolved entities). 
However, no member or class of members continuing in existence is 
given preferential rights to capital credit retirements. 

The GS A position seeks to modify this historical treatment by 
legislative change and to place the government ahead of all other 
members in the retirement order. This position is patently unfair and 
inequitable and violates the equity principle which is the spirit of 
"cooperative operation." 


At best, the GSA proposal reflects bad faith on the part of the 
government in abiding by its own cooperative rules; at worst, it could 
result in tine revocation of the tax-exempt status of the u t i L i • y 


c oope r a t i v e . 



Richard A. Whitten, 3 


r . 


Addendum : Toe government's drafter of the proposed rule change could 

have been thinking of nonexempt, "subchapter T" cooperatives in making 
this change. Subchapter T cooperatives are subject to potentially 
accelerated payment rules under the tax law. However, their payments 
are generally referred to as "patronage dividends." The term "capital 
credits" is generally used only by 5 0 1 ( c ) ( 1 2 ) tax-exempt 
organizations . 
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General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, NW, Room 4041 
Washington , DC 20405 

RE: FAR Case 91*13 


X have examined the proposed changes to section 
41. 007 (j) regarding Contracts between federal facilities and 
cooperative utilities- for -electric service and find that the 
requirements would be exceptionally troublesome to us. 

Section (a) dealing with assignment of capital credits 
is no problem. It is required in our bylaws. 

Section (b) is a problem because assignment of capital 
credits within 60 days is not possible using our present 
billing and accounting systems. A time frame of 6 months 
would be much more appropriate. 

Section (c) requiring payment of capital credits upon 
termination of the contract is prohibited by our bylaws and 
quite possibly by state statute. 

Section (d) requiring payment of capital credits by 
certified check would be possible but would be difficult, 
costly, and could create a delay in the payment of these 
capital credits. 


The Federal facilities we have at the present time are 
small and I am not sure whether the regulation would require 
a contract covering these. For these small accounts, these 
regulations would be impossible to follow. Even on a larger 
installation the requirements would require bylaw changes 
(if state statute will allow) and require us to create a 
class of service that would have higher cost to compensate 
for the special handling of the capital credits. 

I hope these comments will be considered before the 
regulations are adopted. 


AK:kk 


Cooperatively yours, 
CRAWFORD^fitECTRIC COOPERATIVE 



Elan Kopan , Manager 
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North Carolina 

Electric Membership Corporation 

3400 Sumner Boulevard 
Post Office Box 27306 
Raleigh, North Carolina 2761 1 
Telephone: (919) $72-0800 


July 20, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. 

Room 4041 

Washington , D . C . 20405 

Re: FAR Case 91-13 

Dear Sir: 


As detailed in the May 24, 1991, issue of the Federal Register the Civilian 
Agency Acquisition Council and the Defense Acquisition Regulatory Council are 
considering a rewrite of the FAR coverage dealing with utility services. 



The following are our comments in regard to that proposed rule making; 
specifically to Part 52.241-13 Capital Credits: 


52.241-13 (a) as proposed states, " The Government is a member of the 

(cooperative name) , and as any other member, is 

entitled to capital credits consistent with the by-laws of the cooperative. 
which states the obligation of the Contractor to pay capital credits and 
which specifies the method and time of payment . " (Emphasis added) 


Parts 52.241-13 (b), (c) and (d) as proposed attempts to outline the 
method: of notifying the Government of capital credits accrued; the 
application of capital credits upon the termination of the contract; and, 
the payment of capital credits, respectively. 

It is our considered opinion that the proposed Parts 52.241-13 (b), (c) and 
(d) be deleted in their entirety. Part 52.241-13 (a) proposes that the 
Government is to be entitled to capital credits consistent with the by-laws 
of the cooperative. Accordingly, it should be the by-laws of the 
cooperative, and not this proposed rule, which determines a cooperative's 
methodology in matters regarding capital credits. 


The proposed rule making will have a severe impact on cooperatives if they 
were required to comply with the rule as currently proposed. The 
proposed rule will greatly increase both the time and cost of capital credits 
record keeping. 
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Additionally , cooperatives are required by Section 501(c)12 of the Internal 
Revenue Code to operate on a cooperative basis. Establishing a capital- 
credits policy for the Government which is different from the capital credits 
policy used for the rest of a cooperative's members is contrary, to operating 
on a cooperative basis as required by 501(c) 12. The Internal Revenue 
Service (a governmental agency) could determine that a cooperative is not 
operating on a cooperative basis , due to the requirements of another 
governmental agency, resulting in a cooperative loosing its tax exempt 
status . 


Finally, Section B. Regulatory Flexibility Act of the proposed rule states, 
"The proposed rule is not expected to have a significant economic impact on 
a substantial number of small entities within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601, et seq., because most public utility 
companies are not small businesses. " (Emphasis added) The fact of the 
matter is that many cooperatives are not large businesses. 

We are hopeful that you will take these comments into account during the 
rule making process . We are not asking that cooperatives be given any special 
treatment. The simple fact is that a cooperative's by-laws already addresses the 
issues raised in the proposed rule as it applies to capital credits. 


Sincerely, 





Orrie Baffi 

Vice President of Finance 


OVB/mb 

ce: Bob Bergland (NRECA) 
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Central Sarvic** Administration 
ML Secretariat (V8I) 

II th and P Strata, K.V. 

1001 4041 

Washington, B.C* 20405 
Dear Sir* 

I u vriting to you regarding PA* Casa 91-13. Th* General 
SttvleM Ad.inl.tt.tion («8A) t.c.ntl» pubXiilMd . go,..* «*• « 
tha acquisition of aarvleaa froa utilities <56 Padaral gagiitar 
23982). Aa part of thl» rula, tha OSA la propoalng at section 41.007 
(1) that certain languaga ba added to all contract* batvaan federal 
facilities • and cooperative utilities auch aa Central llactric 
Cooparatlva. Va ara oppoaad to paragrapha (b) and <c) because tha 
addition of tha clauaaa to tha eontracta batvaan Cantral llactric 
Cooparatlva and varioua govarnnant aganciaa, vill hava a profound 
affact on tha co-op. 'a accounting syitaa. 

Specifically, Cantral Electric la concerned bacauaa aany of the 
provision* of tha propoaad rula vould hava serious inpact on the 
co-op. and Ita aenbera bacauaa, in it* present language, thia rule 
ignore* tha unique vay in vhieh co-op.'*, wch aa OK, 
aa a aanbar ovnad, non-profit entity. Adoption of these proposed 
rule* could raault in violation* of cooperative by-lava, article* of 
incorporation, United State* Dapartnant of Agriculture, Rural 
Electrification Administration (REA) nortgaga requirements, aa vail aa 
Pennsylvania state lava governing our cooperative operation*. 

Part 52.241-13 Capital Credits . 

Of prlaary concern to Cantral Electric as stated earlier ara 
parts (b) and (c) of propoaad part 32.241-13 Capital 
Credits. Cantral llactric agree* vith subsection T*) vhieh indicates 
tKaFTna govarnnant, as any other aanbar of a cooparativai 

"is entitled to capitol credit* consistent vith tha by-lavs of 
tha cooperative, vhieh state* th* obligation of the (cooperative) to 
pay capital credits and vhieh specifies tha nathod and tine of 

P * y **Hovav*r, Cantral llactric believes that conplianca vith th* 
ntuirinnts of *ubsaction (b), ia», to atata.vlthin 60 days after tha 



AMERICA'S RURAL ELECTRICS . . . OWNED BY THOSE THEY SERVE 


• HI 2 2 199 ! 


JUl 2 H 99 I 



3H3 

close of Che fiscal year, the amount of capital credits to be paid to 
the government and the date the payment is to be made, would be very 
difficult, if not impossible. Vhile some indication of the amount of 
capital credits may be ascertainable at the close of the fiscal year, 
depending upon the by-lavs of the cooperative and its financial 
condition, these credits vlll be held by the cooperative for a period 
determined by the cooperative and applied uniformly to all members. 

If during that period (which typically runs for IS to 20 year 
rotation cycles) the cooperative experiences a major calamity such as 
a tornado or hurricane, it might by necessary to withhold payment of 
the capital credits. Additionally the cooperative is prohibited from 
paying capital credits unless it has met the financial standards as 
established by the Rural Electrification Administration or anyone else 
who is a co-mortgagee with REA. Additionally, Central llectric is a 
member ovner of a generation and transmission cooperative known as 
Allegheny Blaetrlc Cooperative. It would be virtually impossible to 
determine the appropriate capital credits due Central Electric from 
Allegheny within the 60 days after the close of Central Electric's 
fiscal year. 

As a member of Central lleetrle, the government is entitled to be 
paid its capital credits i however it must be consistent with the 
co-op. 's by-laws. It is not entitled to become a privileged class of 
customer. Provisions of capital credits to the government in a manner 
which is inconsistent with the co-op. 's by-laws could be in affeet 
providing the government with a preference over other co-op. members. 
This treatment could be inconsistent with the requirements of the 
United States Internal Revenue Service for cooperative status, that 
the cooperative operate on a "cooperative basis”. 

This brings me to our next concern and that is Part 32.241-8 
Connection Charges . ~ 

flart " 32.141 -6 Connection Charge , also creates a procedure which 
is inconsistent with the way Central Electric operates as a non-profit 
member-owned .system. Under the proposed rules, the cost of purchasing 
connection facilities for the government would be shifted from the 
government to other co-op. members. Vhile this is not only unfair to 
other co-op. members, it is most likely a violation of many co-op. 
by-laws as well as state statutes which governs the way we operate. 

Part 52.241-8 provides in relevant part that the government shall 
pay a connection charge to cover the contractor's cost of furnishing 
and installing new connection facilltlee. Then, on each monthly bill 
for service furnished, the government receives a credit until the 
accumulation of credits equal the amount of such connection charge. 
Vhile this section is appropriate for contractors vhleh are for-profit 
entitles, and represents an expense vhlch is appropriately credited 
against profits, this Is.. inappropriate where the contractor is a 
not-for-profit cooperative and the provision of a credit would require 
other coop members to bear the cost of facilities constructed to meet 
the requirements of the government, as veil as their own. 

In a cooperative utility, such as Central llectric, rates are 
based upon the actual cost of doing, business. There are no 
shareholders or other Investors who obtain a profit on their 
investment, nor, more Importantly, profits against which the cost of 


connections can be expensed as a cost of doing business. Providing 
the government with a credit fee connection facilities which were 
built to serve the government's own load would mean that those costs 
would have to be borne by the cooperative's other members. This would 
not only be unfair to the other members vho are already paying the 
cost of facilities built to meet their loads, but would be in 
violation of the co-op. 's by-lavs as veil as state statutes. Such 
actions could also be considered as an unlawful disbursement of 
capital credits, as discussed previously. 

1 realise ay letter is rather lengthy, it is very important 
to our cooperative that paragraphs (b) and (c) either be reworded or 
eliminated completely. 



Aset, to the General Manager 
and Manager of Member Service* 



FCM 
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July 16, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th & F Streets N.W., Room 4041 
Washington, D. C. 20405 

MINNESOTA 59 OLMSTED 
FAR Case 91-13 


Comments concerning the proposed Federal Regulation (56 Federal Register 
23982) section 41.007(j) and section 52.214.13 Capital Credits are as follows: 


Paragraph (a) with respect to the statement that says " which specifies the 
method of time of payment" . People's Cooperative Power Association is 
currently on a 20 year revolvement of Capital Credits. However, there is 
no set date ..as to when the capital credits will be paid. This date is 
established each year by the Board of Directors. Furthermore, capital 
credits are returned at the discretion of the Board of Directors and when 
the financial condition of the Cooperative will not be impaired. 


Paragraph (bl the Cooperative has an annual audit of its records at the 
close of each fiscal year which is a requirement of the Mortgage with REA 
& CFC. Due to time constraints, it is nearly impossible to have the audit 
performed, to review the audit with the Board of Directors, and to allocate 
the capital credits within 60 days of the closing of the Cooperative's 
books. 


Additionally, the Board of Directors cannot set a payment date 20 years in 
advance without knowledge of the financial condition that the Cooperative 
could possibly be in. 


Paragraph (c) by adhering to this paragraph, the Cooperative would be in 
violation of its By-Laws and also erpde the capital of other members as 
well as its own by paying capital credits early. 



The basic structure of the Cooperative is to treat all members equally and 
its By-Laws do not permit special retirements of capital credits except to 
estates of deceased patrons at the discretion of the Board of Directors. 

In the above scenario, the Cooperative would be . required to refund to its 
other members in the same manner as It would to the government. In 
doing so, the financial strength and integrity of the system could be 
impaired. This impairment could lead to higher rates for all consumers 
because of increased interest costs due to additional borrowing of loan 
funds. Additionally, by refunding capital credits early the Cooperative's 
equity could drop dangerously low possibly low enough to affect its 
Mortgage requirement with REA & CFC. 
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Paragraph ( d ) basically could work although it would mean special handling 
to produce a certified check. 

In conclusion, the proposed regulation could have a profound affect on the 
Cooperative's financial strength and stability for now and into the future. This 
proposed regulation would also require changes in the by-laws and accounting 
practices of this Cooperative. 


We would urge that this proposed regulation have the section on Capital Credits 
removed prior to its passage. 


Thank you. 


PEOPLE'S COOPERATIVE POWER ASSOCIATION 




Donald H. Brandt 
General Manager.. 

/se 



GUNNISON COUNTY 
ELECTRIC ASSOCIATION, 
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INC. 


P.O. BOX 180 


GUNNISON, COLORADO 81230 (303)641-3520 


July 17, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. Room 4041 
Washington, DC 29405 

RE: FAR Case 91-13 

Dear Sirs: 

In the matter of FAR Case 91-13 we would offer the following comments: 
52.241-13 Capital Credits 

(a) The method of capital credit refunds appears in the By-Laws of each 
cooperative. The time of payment depends upon many factors some of which 
are outside the control of the cooperative. Many times the schedule of 
refunds will need Department of Agriculture, REA approval depending on the 
equity level of the cooperative. 

(b) Requiring a sixty day mailing of the allocation notice could pose a severe 
hardship on many cooperatives. This is by far the busiest time of the year for 
the bookkeeping department with all the year end reports required from 
different governmental agencies. Asking for the contract number to be 
included with the other information would be very costly. This information 
is not included in any of the packaged software I am aware of and would 
require new programming as well as new forms. Again, we have the same 
problem with the (date of payment] requirement. 

(c) Complying with this section would be discriminatory. It would also affect 
future capital credit retirements, and could force the cooperative in violating 
its mortgage requirements with REA. Ex: (If a cooperative has less equity 
than 40% it can only refund 25% of its previous years margins.) Enforcement 
of this paragraph could cause a refund larger than this 25% level would allow. 
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If the cooperative had 0 margins, any refunds would be a violation of it’s 
mortgage requirements with the REA. 

(d) The refund checks show the Cooperative account number for the service. 
Again, requiring the cooperative to show the contract number will require an 
upgrade in software for one customer. 

In closing we feel this proposal is discriminatory and will be expensive to all the 
member owners of our non-profit cooperative. The Cooperative’s philosophy is to 
treat all member owners the same. It is extremely unfair to require the retirement 
of these capital credits to governmental agencies when the tax payers and our 
member owners aren’t afforded the same luxury. We ask you to carefully review the 
comments we have offered before adoption of this proposal. 







Raft River Rural % 13-12 7 

Electric Cooperative, Inc. 


July 17, 1991 


General Services Administration 
FAR Secretariat (VRS) 

1 8th Nad F. Street, N.W. Room 4041 
Washington, D.C. 20405 

REF: FAR Case 91-13 

Dear Sir, 

Your recently published proposed rule on the acquisition of services from utilities (56 Federal 
Register 239§2) certainly causes me a great amount of concern. 

As I understand the GSA is proposing in section 41.007 (j) that the following four paragraphs' 
be added to all contracts between federal facilities and cooperative utilities. To be perfectly 
honest, I find each of the four paragraphs not only offensive but, additionally find several ele- 
ments contained in your proposal extremely discriminatory. 

I shall address each of the paragraphs individually referenced 52.241-13: 

(A) The government is a member of the (Cooperative Name) . , and 

as any other member, is entitled to Capital Credits consistent with the By-Laws of the coopera- 
tive. "which states the obligation of the contractor to pay Capital Credits and which specifies 
the method and time of payment. 

RESPONSE: 

I support the idea of treating all members exactly the same and paying them on the same rota- 
tion. Plus, I believe the method should be consistent with that provided for in the By-Laws. 
The only method of changing this method should be limited to the vote of the members. Fur- 
ther, the idea of specifying a specific time as to the payment of such, should be solely at the 
discretion of the duly elected Board of Directors and not mandated as you have proposed. 

(B) Within 60 days after the close of the contractor's fiscal year, the contractor shall fumish 
to the contracting officer, or the designated representative of the contracting officer, in writing 
a list of accrued credits by contract number, year, and delivery point. Also, the contractor 
shall state the amount of Capital Credits to be paid to the Government and the date payment is 
to be made. 
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RESPONSE: 


Tim particular paragraph is extremely offensive since your proposed rule making appears to :v 
an end run effort to circumvent the authority of the members of the Cooperative, plus usurping 
the discretionary authority of the duly elected members of the Board, which by the way the 
Government agency, as a member, had the privilege of electing. 

. For you to arbitrarily set 60 days is also an invasion of the members authority, since once 
again the By-Laws as established may be something more or less than your time frame. 
Again, we feel that it is our responsibility to inform you as soon as possible as to the amount 
of Capital which will be credited to your capital account each year. However, your desire to 
have this reported by delivery point and contract number is again asking for special handling 
and preferential consideration. Why should we discriminate against all of our other members, 
for your convenience? Personally, your proposal requesting that each contract number be 
segregated for the purpose of showing the amount of capital credited to that specific service 
would be no problem, provided each member had only one service. But, the Government as 
well as the majority of our members have more than one contract or one service. We continue 
to feel obligated and proud to notify each one of our members as to their accrual each year. 
But, to ask for this to be done on a service by service or contract by contract is extremely self- 
ish on your part. To ask that coincidental to this notification you be given the date of the ac- 
tual retirement is totally impossible. When you consider the unknowns that can and will effect 
the cooperatives financial condition, plus the restrictions that in our and many others cases 
could be prohibited by our mortgage agreement with our bankers. 

(C) Upon termination or expiration of this contract, unless the government directs that the un- 
paid Capital Credits be applied to another contract, the contractor shall make payment to the 
Government for the unpaid Capital Credits. 

RESPONSE: 

Again, you are asking for preferential treatment which would be a blatant discrimination 
against the other members of the cooperatives. Unless your assignment was to be made as 
provided in conformance to the By-Laws, as established by the members of each cooperative. 

(D) Payment of Capital Credits will be made by certified check, payable to the Treasurer of 

the United States; and forwarded to the contracting officer a t ' , unless other- 

wise diected in writing by the contracting officer. Checks shall cite the current or last contract 
number and indicate whether the check is partial or final payment of all capital credits accrued. 

RESPONSE; 

It certainly seems funny that you would specifically request that a certified check is required. 
Through out the years the payments we receive are not by certified check. In fact, for years 
and years the Government agencies have been notorious for being late with their payments and 
refusing to pay any penalties. Unlike all other members who have been forced to pay or be 
subject to disconnection of service, in our case until all past due and penalties have been paid. 


Please consider the abandonment of this proposal in preference of the By-Laws of those 
Cooperatives which the members (including you, the Government) have established and further 
have the ability to change by another vote of the members. 


9M3- ,2 -7 


It hai aiuays been my belief that this country was founded on the principle of "of the people, 
for the people. b\ the people" not rules which are "of the Government, for the Government, 
by the Government! 

I am enclosing a copy of the pertinent section from our By-Laws, which show our technique 
and rules which we are proud to operate by. 

Thank-You for considering these points in your deliberation. 


Sincerely 



CC: Richard Stallings 

Larry Larocco 
Steve Symms 
Larry Craig 
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SEQUACHEE VALLEY ELECTRIC COOPERATIVE 


P. O. BOX 31 
615/837-8605 

SOUTH PITTSBURG, TENNESSEE 37380 

July 17, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N. W. , Room 4041 
Washington, D. C. 20405 

Re: FAR Case 91-13 

Pursuant to the instructions covering the proposed rules relating 
to the above-noted case, I would like to submit the following 
comments relating to certain specified sections of the proposed 
rule. 


First of all, I have a question as to whether Section 52-241-13 
Capital Credits speaks to areas of state law which cannot be 
superseded by Federal regulations. Capital Credits are a property 
right of the members of the Cooperative and, as such, are 
controlled by state statutes relating to non-profit organizations. 
Regulations relating to the timing of notification of allocation of 
patronage capital credits and the payment of the same must first be 
consistent with state law. Secondly, the payment of capital 
credits is controlled by both the bylaws of the cooperative and any 
contractual obligations imposed upon the cooperative. 

To be more specific in relation to our own system, I would address 
the following issues: 

1. Paragraph (b) imposes a 60-day limit on notification on the 
Contractor to tell the Contracting Officer the amount of 
capital credits due the Government and "the date when payment 
is to be made." A fixed time period such as this one is not 
feasible, since it may take more than sixty days to close out 
the books for the previous fiscal year and to make the 
necessary calculations of the capital credit amounts due each 
patron. Since, for most electric cooperatives, capital 
credits are retired many years into the future, the 
requirement of such a short time period can impose a burden on 
a cooperative which is unwarranted. 

2. That paragraph's requirement to detail a payment date is, in 

most cases, a nullity, since the payment of capital credits is 
dependent upon many factors (such as: cash flow, capital 

needs, possible disastrous storms, regulations of the Rural 
Electrification Administration, etc.) which cannot be 
foreseen. Since all members of a cooperative should be 
treated alike, it would not be possible to set a date for 
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paying the government capital credits unless all members of 
that class of patron can be paid also. It may not be 
financially possible. 

3. Paragraph (c) sets a requirement which is closely related to 
the problem in 2 above. Capital credits are not paid to 
patrons when they discontinue service. They must wait until 
their "class" is paid, which is usually many years into the 
future. 

4. Sequachee Valley Electric Cooperative (SVEC) does assign 
capital credits to its patrons. However, our Power Contract 
with the Tennessee Valley Authority (TVA) does not allow us to 
pay capital credits. SVEC cannot enter into a contract with 
GSA to pay capital credits to the government when to do so 
would force us to breach our contract with TVA. 

Because of the above factors, I would recommend that careful 
consideration be given to these particular sections of the proposed 
regulations and- changes made in the terms and language which will 
make these provisions includable in a service contract. 

Thank you for this opportunity to respond to the planned 
regulations. 


Sincerely, 

SEQUACHEE VALLEY ELECTRIC COOPERATIVE 


By: 


BDP/r 
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West Central Electric 11 


Co 


OPERATIVE. Inc. 


204 Main 
P. O. Box 17 

Murdo. South Dakota 57559-0017 


July 13, 1991 


General Services Administration 
FAR Secretariat 

BRS 18th & F Streets NW - Room 4041 
Washington DC 20405 

Res FAR Case 91—10 

Dear Sirs: 


I am responding to your proposal which is published in the Federal Register, 
Friday May 24, 1991, regarding 48 CFR parts 6, 8, 15, 41, 52. West Central 
Electric is a Rural Electrification Administration borrower and operates on a 
non-profit basis. .We are particularly concerned with this provision as stated 
below. 



52.241-5 - Service Provisions 

A. Measurement of Service - We are very concerned with the statement 
that when more than a single meter is installed at the service location, the 
readings thereof shall be billed conjunctively. It appears to us that the 
government is asking to be treated differently than the rest of the members of 
the cooperative, in that each time the government reguests a new meter instal- 
lation this should be considered as a separate installation NOT as a continu- 
ous location, and thus should be subject to the rules and regulations the same 
as all other members. 

B. The contractor shall read all meters at periodic intervals of 

approximately 30 days or in accordance with the policy of the cognizant regu- 
latory body. All billings based on meter readings of less than days 

ox more than days shall be prorated accordingly. This particular 

provision assumes the cooperative reads the meters. In our case we serve 
several small government installations as well as some department of defense 


installations. 

The concerns we have, in our particular case, is that we are a self-read 
self-billing system. In other words, the member themselves read their own 
meters and compute their bills. We read the meters only once each year to 
verify accuracy along with other situations. 

C. Meter Tests - The contractor at its expense shall periodically 
inspect and test contractor installed meters at intervals not exceeding one 
year. We feel with the accuracy of the meters that are out, that this is not 
a necessary requirement and that a lot longer time should be allowed before 
testing is required. As an example: We have approximately 7000 meters and if 
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the government is allowed to request this testing at our expense then ail 
other members would be entitled to the same thing. At an 'average cost of SIC 
to S20 per meter, this would cost us between $70,000 and S140,CCC, which is 
mere than our operating margins were in 1990, thus . putting a . financial stress 
on the cooperative. 

D. Continuity of Service and Consumption - We are concerned with the 
statement that indicates that if the aggregate outage time shall be more than 
one hour in any billing period an equitable adjustment shall be made in the 
monthly billing specified in this contract, including the monthly minimum 
charge. 

We believe one hour is not an adequate amount of time. In our region of 
the country we have periodically had storm jobs that have caused us several 
days outage time. Although there may be an argument on the minimum charge, in 
our particular case, our charges are based on usage only. Therefore, there 
should not be any reduction in the amount paid based on usage. 

Section 2 indicates that if we were to build a long line for the govern- 
ment and they were unable to operate it after 15 days, because of Acts of God, 
etc. that we would be obligated to pay for it from the rest of our members 
even though the government was the reason we put the investment in. 

E. Item 52.246 - Changing current rates or terms of conditions of 
service of regulated suppliers. 

West Central is regulated by rates by the Rural Electrification Adminis- 
tration only. Section A. indicates that we must notify the government each 
and every time that we would be adjusting our rates. We are presently re- 
quired by REA to give notice through our newsletter or some other means to all 
our members of a proposed rate increase. We feel the government should not be 
treated any differently and feel this provision is unnecessary. 

F. Item 52.241-7 - Item A. indicates that we must negotiate each and 
every agreement with the government. 

The government is a member of the cooperative and as such is bound by 
the same rules and regulations not inconsistent with the laws. We feel that 
our rates are sent to the Rural Electrification Administration and are ap- 
proved and that, again, the government should not be treated any differently 
than anyone else within a similar class of service that they are. If we had 
to negotiate each and every rate change with all the different government 
agencies we have to deal with it would add an extreme cost to the cooperative. 

In this light, we are also assuming that if the load is a large load in a 
significant part of our system that this would be a negotiated contract which 
would require notifications and different rules with the government than what 
is presently required under our general rate conditions. 

G. Item 52.241-8 - Connection Charges Item C. - Credits 

Again this is an item that is contrary to what is done with the rest of 
our customers and we feel the government should be treated as another customer 
and no differently. If an Aid to Construction required, which there very well 
could be, that this is a result of the government and it is to offset the 
investment and the government is not entitled nor should they be entitled to 
receive this money back in the form of a credit against their bill. 
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H. Item 52.241-13 - Capital Credits 

Item A. - We have no problem with the government receiving Capita- 
Credits on the same basis as other consumers. 

Zzs~ 3. - Our fiscal year closes on January 1. Our books are oner, 
audited in March or April. We cannot even make an allocation . within 6C days 
of the close of our fiscal year. We notify all patrons of their Capital 
Credit Allocation within the following fiscal year. We feel this is adequate. 
It also indicates that we will state the date that Capital Credits will be 
paid to the government. We are unable to do this for many reasons, one being 
that the Rural Electrification Administration, who is our banker, restricts 
the amounts of Capital Credits that we can retire. We can only retire Capital 
Credits on a "first in - first out" basis, as well as limiting the amount of 
retirement to 25% of your prior years margins. Capital Credits are retired 
when the cooperative's Board of Directors determines that the cooperative is 
financially able to do so. Thus, anytime the government terminated a con- 
tract, or account, and requested the Capital Credits be paid they would be 
getting their credits paid before anyone else. This is inconsistent with the 
cooperative's principal and theories as well as inconsistent with our by-laws. 
It also presumes that the cooperative has this money laying around to pay 
back, which in our particular case we do not. These Capital Credits are used 
as working capital and investing in plant to help hold rates down. If we were 
required to pay Capital Credits to the government we potentially could be in 
violation of our mortgage agreement with REA. 

Also, the payment of the Capital Credits states that it shall be made by 
certified check payable to the Treasurer of the United States and forwarded to 
the contracting officer. We do not have a problem with who the checks should 
be payable to but we do have a problem with a certified check. We write 
approximately 4,000 checks by computer. To write one certified check would 
require extra time and labor which should be deducted from the check if that 
is what the government wishes. 

In closing I would like to point out that we feel these rules are very detri- 
mental to the small rural electric utilities of the country and there should 
be some limitations put on. Such as: Only installations that require elec- 
trical service in excess of $500,000 per year be subject to these rules on a 
per installation site. 

The cost of these proposals will have a significant impact on a number of 
small rural electric cooperatives and thus we feel there should be an initial 
regulatory flexibility analysis prepared. If all the provisions of this act 
are enacted it will most certainly cause a rate increase cf significant 
amounts to all consumers of West Central Electric, as well as many other coop- 
eratives in this area. 

If any additional information is desired please feel free to contact me. 
Sincerely, 



Manager 
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RITA BLANCA ELECTRIC 
COOPERATIVE, INC. 
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DALHART TEXAS 79022-099C 


July 18,1991 


General Services Administration 
FAR Secretarial (VRS) 

18th & F Street 
N.W. Room 4041 
Washington, D.C. 20405 


Re: FAR Case 91-13 

To Whom It May Concern: 

We would offer. the following comments on section 52.241-13 
Capital Credits : 


Paragraph (a) 
Paragraph (b) 

Paragraph ( c ) 


Sounds OK. 

Conflicts with Paragraph (a) especially 
the date the payment is to be made . 

This fact is normally not known. 

Would be contrary to 99.9% of all Co-op 
By-laws. Cannot be done due to the fact 
you are paying one member before other 
members . 


Suggestion: Delete Paragraphs (b) & (c). 

Sincerely, 



Bob Elliott 

Executive Vice President 
General Manager 


BE/ jib 


One of America’s Consumer-Owned 
Rural Electric Systems 
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1 10 East Spring Street 
P.O. Box 579 
Saratoga, WY 82331-0579 


< 11 - 13-131 

.(30*) 326-5206 
1-800-442-93U 
(Toll Free in Wyo.) 



General Services Administration 
FAR Secretariat <VRS), Room 4041 
15th and F Streets, N.W. 

Washington, D.C. 20405 

Re: FAR Case 91-13 

Dear Sirs: 

I am submitting comments to your proposed rule on the GSA Federal 
Acquisition Regulations for the Acquisition of Utility Services. 

Ue provide electric service to federal government entities (Forest 
Service, Fish & Wildlife, and FAA predominantly). Capital credits (a paper 
transaction) are allocated based on the entity’s electricity consumption for 
the year, January through December. A simple explanation is the year-end 
expenses are subtracted from revenue and the remaining margins are member 
capital credits. 


Being a non-profit organization and operating under Rural Electrifica- 
tion Administration (REA) rules, regulations and mortgage requirements, and 
Carbon Power and Light Bylaws, we can only retire capital credits to members 
if we do not jeopardize our financial position. As a non-profit, we do not 
produce large margins, we are regulated by the Wyoming Public Service Commis- 
sion,, and our rates are set to provide the consumer with reasonable kilowatt- 
hour and demand charges. We retire (or pay back) capital on a -20-year 
rotation, and also to deceased patron estates. We have just retired 1970 and 
1971 capital credits. 


Carbon Power and Light opposes Paragraph 52.241-13 Capital Credits (c) 
and (d). We cannot pay the capital credits to the government except on a 20- 
year rotation as per our bylaws and non-profit status. I have enclosed a copy 
of our member handbook. Please refer to pages 29 and 30, Article VII. 


Sincerely, 


Cjc. ?T) 

ARDYCE M. »HQEM 
General Manager 


AMH/lrs- 

cc: Bob Bergland, NRECA 
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A Message From Your 
Board of Directors 

We welcome you as a member of Carbon Power & 
Light, Inc. This handbook is designed to answer some 
of the Questions you might have about YOUR cooper- 
ative and receiving electric service. We suggest that 
you keep this booklet in a handy place for quick 
reference. 

Carbon Power & Light, Inc. is owned and controlled 
by the member-owners that it serves. It is governed by 
a board of directors elected from the membership, by 
the membership. 

The goals of the Board are reviewed from time to 
time, but we continue to adhere to the philosophy that 
we must maintain a system that is capable of supplying 
your electrical needs NOW and into the FUTURE. 

Reliability of service is foremost in our minds. If you 
have any inquiry concerning our supplying electric 
service to you, we urge you to call or write the office 
in Saratoga. Trained people are there to help you. 

The Cooperative is your business ! We will keep you 
informed of Cooperative business through the monthly 
" Carbon Light Lines. ” 

Your Board of Directors 


■X 


Aaendnent to Bylaw. 2/23/1390: Paw 25. Art. Ill, 
Booting of Boaters, See. 7., line 8. uslste 'as of tha 
end of sued fiscal year 1 . Pago 29, Art. ?U, non- 
profit Operation, See. 2, lines 14, 17 and 24. Delete 
the wrd 'fiscal*. 
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Whal is a Cooperative? By definition, it is a group 
of people joining together to do something (in this 
case, provide electric energy) for the group they cannot 
do individually. It is a business enterprise which is 
jointly owned and equally controlled by those who use it. 

How did an electric cooperative start? During the 
1930s, the vast majority of rural .America did not 
have electricity. The existing providers of electric 
energy feit it unfeasible and much less profitable to 
run electric lines into the countryside to provide the 
badly needed electric service. 

In 1935, President Franklin Roosevelt created the 
Rural Electrification Act which provided money in the 
form of loans to electrify rural America. 

By having rural .Americans join together and form 
cooperatives, they could form a corporation that could 
then BORROW money from the REA and build an 
electric system. 

To that end. Carbon Power & Light, Inc. began 
business in 1941. 

TODAY, your Cooperative serves over 4,500 rural, 
south-central Wyomingites in two counties: Albany 
and Carbon. 

It should be noted that Carbon Power & Light, Inc. 
exists for only one purpose - to provide the best 
possible electric service at the lowest possible cost to 
the member-owners in the area it serves. 
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You and Other Members Share In 
the Cooperative’s Margins 

Your Cooperative’s “margin” is any money left 
over after all its operating costs have been paid. Since 
you are one of the owners of the Cooperative, part of 
that margin belongs to YOU! 



Your share of the margin is a “deferred patronage 
dividend.” The more electricity you’ve used, the greater 
your share of the Cooperative’s margins. The 
“deferred patronage dividend” is retained by the 
Cooperative until directed to be paid by the Board 
of Directors on approval of the Rural Electrification 
Administration (REA). 

Each year you will receive a card in the mail that 
will notify you of your allocation for the previous 
year. The card is for notification purposes only. 

It is the policy of this Cooperative to return 
patronage capital to the estates of deceased members 
yearly. Application and notification must be made to 
the Cooperative by the heirs of the estate. Please read 
Article VII, Section 2, of the By-laws for further 
explanation of capital credits. It is very important that 
address changes are reported to Carbon Power & 
Light, Inc. so that former members may receive their 
patronage checks when paid. 


a f 
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You Help Elect the Board of Directors 



Rural electric. cooperative operations are carried out 
under the policies established by the board of directors. 

Each member of the board of directors is an active 
member of the cooperative and obtains his electricity 
from the cooperative just as you do.. 

Each member of the board of directors is just as 
interested in the quality of service he receives as you are. 

You and other members determine who the directors 
will be. The directors are elected during the cooperative’s 
annual meeting which is held the fourth Saturday in 
June of each year. Each member has one vote in the 
election of directors, which may be mailed in or cast at 
the annual meeting. Since each member has only one 
vote, your voice in the policies and operations of Carbon 
Power & Light, Inc. is just as strong as that of any other 
member. 

Carbon Power & Light, Inc. serves over 4,500 farms, 
residences, schools and industries in rural south-central 
Wyoming with well over 1,650 miles of electric line. 

Nine directors serve on the board of directors, who 
are nominated from among the membership. 
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Cooperative Organization 

Your Board of Directors employs a general manager 
who is responsible for day-to-day operations of the 
system. Because it would be impossible for one person 
to perform all duties necessary to provide rural electric 
service, the general manager employs the needed spe- 
cialists. Here is an organizational chart: 



The different departments of your Cooperative offer 
these services to the members including: 

. • Provide energy audits of your home. 

* Answer questions on wiring, lighting and electrical 
load. 

* Keep you informed on what’s going on through 
the monthly CARBON LIGHT LINES sent to you. 
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How Electricity Reaches You 

Carbon Power & Light, Inc. is an electrical distri- 
bution system; we own no power generating plant and 
produce no electricity itself. 

But this cooperative does share in the ownership and 
control of Tri-State Generation and Transmission 
Association, Inc. with headquarters in Denver. 
Colorado. Tri-State, as it is called, is a Generation and 
Transmission cooperative (G&T) - it supplies whole- 
sale electric power to Carbon and other distribution 
type cooperatives in Colorado, Wyoming and Nebraska. 

Tri-State obtains its power from the Western Area 
Power Administration (WAP A) and Basin Electric 
Power Cooperative located in Bismarck, North Dakota. 
Basin is commonly referred to as a “super G&T” since 
by its size, it supplies other G&Ts. 

Since Tri-State and Basin have an excellent mix of 
coal-fired and hydro electric generating plants, we at 
Carbon Power and Light enjoy some of the lowest 
wholesale electric rates in the Rockies - thereby- 
keeping our rates as low as possible. 

In the diagram below, Carbon Power & Light, Inc. 
would be the “distribution” portion and Tri-State and 
Basin would be the “generation and transmission” 
portion. 
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The “when, 


. “where,” 

— -Srrr?^ • '•£. / ant j “how” of 
paying your monthly electric bill 

Electric power bills are mailed to member-owners on 
- about the 1st ol' each month. They are due by the 
5th of each month. By Wyoming Public Service 
ommibsion rulings, you are allowed 10 days in which 
> pay your electric bill. Carbon allows an extra 5 days 
store penalties are assessed. 

^electric bill is not paid by the 15th of the 
iecomes delinquent. 

You may pay your bill by mail or in person. It you 
iv bv mail, please send a check or money order, DO 
OT SEND CASH. If you prefer to pay by mail, 
iease return the right-hand portion of the billing card 
)e sure to enter the meter reading(s) in the spaces 
tarked for meter readings). Keep the other section ol 
te bill card for your records. 

If your bill does become delinquent, you will be 
abject to a late payment charge. Also, you will be 
tailed a delinquent notice that shows the date service 
ill be subject to disconnection for non-payment. 

Should it be necessary for a representative of the 
ooperative to make collection, a charge to recover 
te Cooperative’s costs in making collection will apply. 

Should disconnection of electric service be necessary 
tr non-payment of electric service, you may have it 
stored by paying the delinquent bill and the appro- 
riate charges assessed to recover the Cooperative’s cost 
tcurred upon re-connection of service. 

The Cooperative’s office hours are from 8:00 a.m. 
o 4:30 p.m. Monday through Friday except on holidays. 
: or your convenience, there is an aiter-hours depository 
.ear the office front door. 
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The electric meter is a finely calibrated, highly 
accurate device for measuring electric power usage. 
The Cooperative has a continuing program to test the 
accuracy of all its meters to assure members that they 
-e billed for the exact amount of electricity used. 



hen an electric bill is higher than expected, 

mrv of the meter is sometimes questioned. It is 

unlikely that the meter is registering incorrectly, and 
the member may want to check the wiring and 
appliances for grounds, shorts, or other malfunctions. 


A member may request a special meter test by 
contacting the Cooperative office. It is the policy of 
the Cooperative to special test a meter only once 
within a 12-month period at a member’s request. 


You’re Not Just a Number, but 

As a member and pan-owner of Carbon Power & 
Light, Inc., you’re more than a number to us.. ...much 
more. But, your account number and location number 
are meaningful identification. 

If you nave a question about your bill and call on 
the phone, please give us your account number — it’s 
very helpful to the person who answers the phone to 
give you a speedy reply. 

If you report an outage to us, please give the person 
on the phone your location number, this will get the 
repair crew to your location quicker. 




Both your account number and location number can 
found on your electric bill AND we have made 
ision on the front cover of this book for you to 
te them in for handy reference. 




Idle Services 

In order to reduce operating costs, services that have 
been idle in excess of 12 months are reviewed for 
retirement. .Any transformers, lines and poles which 
have been in the field for several years and not used 
will be reclaimed by the Cooperative for service some- 
where else. In addition, idle services create “line loss” 
because electricity is available at those locations even 
though it isn’t being used. 

When a service has been disconnected and has not 
produced revenue for a period of twelve months, 
members will be notified by mail that the Cooperative 
is considering reclaiming the property. Members have 
three options: 

1. To leave the service facility energized. 

2. To retire the transformer and meter loop, and pay 
an annual billing in advance calculated at 75 of 
the monthly charges. 

3. To remove the entire service facility at no cost to 
the member. The member always has the option of 
having a retired service re-installed (under current 
line extension policies). . 


10 



9 /-/ 3-/31 

What are My Responsibilities as a Member? 


In an attempt to control costs, the Cooperative asks 
each member to assume certain responsibilities. These 
responsibilities include: 

* If you read your meter, report the reading to Carbon 
each month. 


* Pay the electric bill by the due date (the 15th). 


* Report power interruptions and damage to poles, 
lines, or other materials. 


* Be on the look-out for trees in the power lines or 
wires sagging too low. 



,e plenty of advance notice of any needed changes 
any considerable increases in electrical load. 


It is also the member’s responsibility to actively 
support any Cooperative projects or programs; one 
such program is the Cooperative’s Annual Meeting. 

Carrying out these responsibilities is an excellent 
example of what makes the Cooperative a unique 
business - member-owners working together toward a 
common goal. 


When You Move 

When you move from your present location, please 
provide the following information to Carbon’s office: 

* Your forwarding address 

* Name and mailing address of the person to whom 
future bills for electric service to this location are to 
be sent, if you know. 
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What Those Initials Mean 

The following is a list of definitions of some of the 
organizations you may read about in the newsletter. 

REC — Rural Electric Cooperative - A private, non- 
profit business enterprise which provides electric service 
in mainly rural areas. Incorporated under state law. an 
REC is locally owned and controlled by those it serves. 

REA — Rural Electrification Administration - an 
agency of the U.S. Department of Agriculture. 
Created in 1935, REA lends money to local organizations 
- mostly cooperatives - to finance construction ot 
electric power generation, transmission and distribution 
facilities to serve rural areas. This money is a LOAN, 
and must be paid back to REA with interest. 

WREA - Wyoming Rural Electric Association - some- 
times referred to as the Statewide - is a non-protit 
organization providing certain services to 12 Wyoming 
rural electric cooperatives. Located in Casper, 
Wyoming, they publish the Wyoming Rural Electric 
News, provide employee training, safety, and public 
information services. WREA represents the RECs in 
legislative concerns and provides liaison with state 
agencies that regulate the RECs. 

SRECA — National Rural Electric Cooperative Asso- 
ciation - is a national association of the RECs - over 
1000 in the United States. Located in Washington, D.C.. 
they provide member systems with services which would 
be unavailable or too expensive if each member REC, 
individually, would attempt themselves. NRECA 
represents RECs in national legislative concerns, 
provides insurance and retirement programs, conducis 
management development programs. 

CFC — National Rural Utilities Cooperative Finance 
Corporation - is a non-government, REC-owned 
financial services cooperative located in Washington, 
D.C. It borrows money in the private money market 
and re-lerids it to the RECs. CFC was created to 
supplement REA loans as a source of financing for 
REC growth and development. 

WPSC — Wyoming Public Service Commission - has 
regulatory jurisdiction over rates, territory and services 
of Carbon Power & Light, Inc. and other electric 
utilities operating in Wyoming. 
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How to reset a circuit breaker 



1. Move handle to OFF position. 

2. Push handle past OFF position. 

3. Return handle to ON position. 


or change a fuse... 

1. First, disconnect lamps and 
^^^oliances in use when circuit 
out. 

^^^lake sure your hands are 
dry; stand on a dry board or 
rubber pad, if possible. Open 
main switch, or pull-out 
section of panel labeled “main” 
in the service entrance, to cut 
off current while working on 
the branch circuit box. 
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3. Identify the blown fuse. 
When a fuse blows, the trans- 
parent section becomes cloudy, 
or blackened. 

4. Replace the blown fuse with 
a new one of proper size. The 
smaller sizes screw in and out 
just like light bulbs. If the blown 
fuse is a cartridge type, located 
in the pull-out section, it can 
be removed and replaced by 
hand pressure. 

5. Close the main switch, or 
replace pull-out section, to re- 
store service. 






hrow away the blown fuse. 
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A power failure 

seldom occurs 

but if your 
electric power 
does go off, here's 
what to do 


1 . First of all. if some of your lights work, then the 
trouble could possibly be in your own fuses, or 
breakers. Remember, to check the main fuse in your 
fuse box. If they are okay, check the fuses or switch 
below your meter. 

2. If all your lights are off and you've checked your 
fuses, call your neighbor to see if his power is aiso off. 

3. If you still haven't found the trouble, call Carbon 
Power and Light at 326-5206 or 1 - 800 - 442-9314 (anytime 
day or night). Be sure to give your location number 
and name (it can be found on your bill.) AVe ask for 
your phone number so that we can call you back. 

Call in just as soon as the trouble is discovered or 
you notice any suspicious circumstances such as a tree 
in the lines, a flash, arc, or smoke from a transformer. 
This information is a real help, especially during a 
large outage. 
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1£1 Electrical Terms Defined 


Listed here are some electrical terms commonly used 
by REC staff persons. It may help you to know the 
meaning of those terms. 

AMPERE (amp) - A unit of measure pertaining to the 
intensity or rate of flow of electric current. 

BTU (British Thermal Unit) - A measure of heat. One 
BTU is the amount of heat needed to raise the 
temperature of one pound of water one degree - or 
about the amount of heat produced by burning a 
wooden kitchen match. 

CIRCUIT - The complete path of an electric current 
f 'om the power source, through the conductors, 

« igh the device using the power, back through the 
luctors, and back to the source of power. 

E - A protective device that prevents the over- 
heating of a circuit; interrupts the current under 
abnormal conditions. 

KILOWATT (KW) - A unit of measure pertaining to 
the strength or amount of power produced by or used 
by various electrical devices. One kilowatt equals 
1,000 watts. 

KILOWATT-HOUR (KWH) - A unit of measure to 
describe the use of one kilowatt of electricity for a 
one-hour period. 

METER - A device used to measure the number of 
kilowatt-hours of electricity that pass through it. 
OUTAGE - An interruption of electric current; a 
power failure. 

SERVICE ENTRANCE - The wire, cables, conduit, 
etc., that make up the connection between a home and 
the power line that serves it. 

SHORT CIRCUIT- The path of an electric current 
other than the way it is supposed to flow. 
SUBSTATION — An electrical installation that 
contains power transformers to reduce or increase the 
voltage of an electric current. 

TRANSFORMER - An electrical device that reduces 
or increases the voltage of an electric current. 
v OLT - A unit of measure that describes the pressure 
fee that causes the movement of electricity. 

- A unit of measure of the rate of electrical 
Wattage is determined by multiplying volts 
times amperage (120 volts at 30 amps prerides 3,600 
watts.) 
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A Guide to Equipment Usage 
In the Home 





The estimated yearly kilowatt-hour consumption of 
the electric appliances listed in this reference are based 
on the national average use. 

Individual usage may vary from these estimates due 
to such factors as size of appliance, how conservative 
a person might be, the number of people in the home 
and with some appliances the geographical area of 
use. 

Electric use of individual appliances can be calculated 
as follows: 

Rating in Watts x Hours of Use divided by 1,000 = 
Kilowatt-hours 



Average 

Average 

Hour* 

Eat. kWh 
Used 


Wattage 

Per \r. 

Per Yr. 

FOOD PREPARATION 
Blender 

386 

39 

15 

Broiler 

1,436 

70 

100 

Carving Knife 

92 

87 

8 

Coffee Maker 

894 

302 

106 

Deep Fryer 

1,448 

57 

83 

Dishwasher 

1,201 

119 

363 

Egg Cooker 

516 

27 

14 

Frypan 

1,196 

. 155 

186 

Hot Plate 

1,257 

72 

90 

Mixer 

127 

102 

13 

Oven, Microwave 

1,450 

131 

190 

Range with Oven 

12,200 

96 

1,175 

Range with 
self-cleaning Oven . . . 

12,200 

99 

1,205 

Roaster 

1,333 

154 

205 

Sandwich Grill 

1,161 

28 

33 

Toaster 

1,146 

34 

39 

Trash Compactor. ..... 

1,380 

24 

36 

Waffle Iron 

1,116 

20 

22 

Waste Disposer 

445 

67 

30 

FOOD PRESERVATION 
Freezer (15 cu. ft.) 

341 

3,504 

1,195 

Freezer (frostless 
15 cu. ft.) 

440 

4,002 

1,761 

Refrigerator 
(12 cu. ft.) 

241 

3.021 

728 

Refrigerator (frostless 
12 cu. ft.) 

321 

3,791 

1,217 

Refrigerator/Freezer 
(14 cu. ft.) 

326 

3.488 

1,137 
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AMmntr Ilnur* 

Uuiiintv ft* W. 

Refriserator/Freezer 

tol. kWh 
t *Cli 
Prr \c. 

(frostless 14 cu. ft.) . . . 

LAUNDRY 

615 

2,974 

1,829 

Clothes Dryer 

4,856 

205 

993 

Iron (hand) — 

Washing Machine 

1,008 

143 

144 

(Automatic) 

Washina Machine 

512 

201 

103 

(Non-automatic) 

286 

266 

76 

Water Heater 

Water Heater 

2,475 

1,705 

4,219 

(quick recovery) 

COMFORT CONDITIONING 

4,474 

1,075 

4,811 

.Air Cleaner * 

50 

4,320 

216 

Cond. (Room) 

860 

800 

*688 



177 

831 

147 

^Hpidifier 

257 

1,467 

377 

I^P'attic) 

370 

786 

291 

Fan (circulating) 

88 

489 

43 

Fan (rollaway) 

171 

807 

138 

Fan (window) 

200 

850 

170 

Heater (portable) 

1,322 

133 

176 

Heatina Pad 

65 

154 

10 

Humidifier 

HEALTH & BEAUTY 

177 

921 

163 

Hair Drver 

Heat lamp 

750 

51 

38 

(infrared) ... 

250 

52 

13 

Shaver 

14 

129 

1.8 

Sun lamp 

279 

57 

16 

Toothbrush. 

7 

71 

0.5 

Vibrator 

HOME ENTERTAINMENT 

40 

50 

2 

Radio 

71 

1.211 

86 

Radio/ Rec. Player. .... 

109 

1,000 

109 

B/W TV (tube) 

160 

2,188 

350 

B/W TV (sol. state). ... 

55 

2,182 

120 

Color TV (tube). 

300 

2,200 

660 

Color TV (sol. state) ... 
HOUSEWARES 

200 

2,200 

440 

Clock 

2 

8,760 

17 

Floor Polisher. ... 

305 

49 

15 

Sewing Machine 

75 

147 

11 

'uum Cleaner 

630 

73 

46 

j-Wfe,. on 300 hours of operation per year. This 

figure 

If^tVry widely depending on area and specific size of 


SOURCE: The Electric Energy Association 
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CERTIFICATE OF AMENDMENT 
of th« 

CERTIFICATE OF INCORPORATION 
of 

CARBON POWER & LIGHT, INC. 
(As Amended to Juno 25, 1988) 


L A 


L A 


Pursuont to me provisions of trie Wyoming Statutes governing non-profit corporation*, 
■ho unaersignea Coroorotion hereoy aaoots mo iotiowing Certificate of Amendment 'o 
iff Certificate Of Incorporation: 

ARTICLE I 

The name of the Corporation i» Carson Power & Light, inc. 

ARTICLE II 

The object or ooioctf and purpose or purpose! tor which the Corporation is formed are: 

(a) To generate, manufacture, purchase, acauire, and accumulate electric energy tor 
its memoen only and to transmit, distribute, ‘umitn, tell and dispose of such eiectric 
energy to its memoers only, and to construct, erect, purchase, lease as lessee and in 
any manner acauire, own, hold, maintain, operate, tell, dispose of, lease as lessor, 
•xcnange ana mortgage plants, buildings, works, machinery, supplies, apparatus, 
equipment and eiectric transmission and distribution lines or systems necessary, con* 
venient or useful for carrying out ana accomplishing any or ail of the foregoing 
purooses; 

(b) To purchase, receive, lease as lessee, or in any other manner ocpuire, own, hold, 
maintain, use. convey, sell, lease as lessor, exchange, mortgage, piedge or ornerwise 
dispose of any ana ail real and oersonal prooerry or any interest therein necessary, 
useful or appropriate ’o enable the Corporation to accomplish any or ail of its purposes; 

(c) To acquire, own. hold, use, exercise, and. ro the extent permined by law, ro sell, 
mortgage, pieage, hypothecate and in any manner dispose of froncnises. rignts, 
privileges, license, rights*of-way and easements necessary, useful or appropriate to 
accomplish any or ail of the purposes of the Corporation; 

(d) To barrow money, to maxe and issue aonds, notes and other evidences of 
indebtedness, secured or unsecured, for monies borrowed or in payment tor prooerry 
acpuired. or for any of the other objects or purposes of the Corporation; ro secure the 
payment of such bones, notes or other evidences of indebtedness by mongoge or 

. . mortgages, or deed or deeds of trust upon, or by rne pledge of or other lien upon any 

or ail of the property, rights, privileges or permits of the Corporation; wheresoever 
situated, acquired or to be acquired. 

(e) To do and perform, either for itself or its members any ond ol! acts and things, and 
to have and exercise any and all powers, as may be necessary or convenient to 
accomplish any or ail of the foregoing purposes or as may be permitted by the Act 
under which the Corporation is formed. The Corporation shall render no service to or 
for the public. 

ARTICLE III 

Section 1 . The Corporation is formed without any purpose of direct gain to irseif 
ond shall hove no capital stock. 

Section 2. Any person, firm, corporation or body politic moy become a memoer in 
the Corporation by: 

; (a) Making o writte n application for membership therein; 

(b) Agreeing to purchase from the Cooperative electric energy os hereinafter 
specified; 

(c) Agreeing to comoiy with ond be bound by the Articles of Incorporation and 
bylaws of the Cooperative and any rules and regulations adopted by the boor a; ana 

(d) Paying the membership fee soecified in the oyiows of the Cooperative. 

A husband ond wife, or any two natural oauit persons residing together and drawing 
electric energy from the same meter for ineir residence, may jointly oecome a memoer 
and their application for a joint membership moy be accepted in accordance wirh me 
foregoing pro«*t*ont of this section prov.ded the joint members comply Jointly :he 
provisions of the ooove subdivisions (of through (d). 


: i. 


is 


?/-/* -/j?/ 

Section 3. The orivote property of the monowi of the Corporotion shall bo exempt 
from execution *o r mo debts of fho Corporation and no member shall bo individually 
liooio or responsioie fo r any dofatt or liabilitie* of fho Corporation. 

Soction 4. (a) Membership in rho Corporation and evidence representing the tamo 

shall not bo transferable. excepi a* h ereinafter o t herwise provided. and upon rho 
booth, cassation art existence, expulsion or viiWrawd of o mombor fho evidence 
momoorship or such mombor shall bo 'hereupon ‘trim no tod, and *ho ovidonco of 
mom bars hip or such mombor shall bo surrondoroa forthwith fo fho Corporation. 
Torminotion of momoorship in any manner snail not 'o*ooso fho mombor from »no dabti 
or liobiiitios or sucn mombor to (ho Coroororion. 

fb) When o momoorship is hold jointly ov a nusoana and wifo. or by any two norural 
cauif oorsoni. .oon tho booth of eirhor iucn momoorsnip shall bo aoamod to bo hoid 
somiy oy *he survivor with fho same edecr ot ’hough such momborihip had boon 
ortgmailv ssuoa soieiv f o him or nor os -no :oso by tho survivor ana upon tho 
'ocoroing of iwcn ooatn on tno Poors of *ne Csrooranon fho oviaonco of momoorship 
may a® reisswoc *o end m the name of s*cn urv.vcr orovided. however. that tho anaro 
o? *ne aoceasea moil not bo reioasoa * r om ony momoorsnip aoots at liaoitmos to tho 
Corporation. 


Soction 5. £oc" momoor shall bo enwiea *o eno I) voto ana «c more upon each 
moftor suOmmoc ‘0 a voto at a mooring ot mo momoors. At all meei.ngs of fho momoors 
3i which o Quotum s prosont all questions man so seeded by a vote o» a maiorny of 
memo on vormg 'hereto in person or ov aro*v. exceot as otherwise orondod by 
jpo Certificate of tncorooration of mo Corporation, by fho Oyiaws. Joint momoors 
unrty oo emirtea *o one ( 1 } vote ana *o more uoon eacn marter submmea »o 0 
ft a meetmg of the mvmoors. 




ARTICLE IV 

Section 1. Except os limited elsewhere n *ms Certificate or n mo bylaws of ’he 
coroororion, *•# susmoss and affairs at me Corporation snail bo veiled n and 
monogoo ana cantroilod by a ooara ot electors ana *he officers ot *he Corporation 
shall be a oresicont, a vice-president, a *rocsuror and a secretory The offices of 
secretary ana *reosurer may bo hold by «o some aorson 

Section 2. *he officers of the Corporation snail se eiecrea. ov oaiiot. by and from the 
memoers of »n* soara of directors at sucn -mes ana : ot such *erms ot office os mail oe 
provided in tno aviows of fho Corporation. 


Section 3. The numoer of directors of mo Coroorations snail bo nine (9) ana me 
names ana oost office addresses of mo sirecors «no shall monago mo offoirs ana 
business of mo Corporation for the first year commencing ot dote of incorporation .n 
1941, or until nor successors shoil novo boon elected ano moil hove dualized 
according to iqw and by the bylaws of tno Corporation ore: 


Name 

Kenneth ?. Doy 
William 'vans 
Henry Flncn 
Otviile Mover 
Horvev Mo wry 
Will A. rkkonen 
Elton Troworiage 
A.L. Weiron 
Adrian Woirard 


Post Office Addresses 

Saratoga. Wyoming 
Elk Mountain, Wyoming 
Encampment. Wyoming 
Elk .Mountain, Wyoming 
Saratoga, Wyoming 
Saratoga, Wyoming 
Saratoga. Wyoming 
Walcott. Wyoming 
Encampment, Wyoming 


Hereafter, at eocn onnual meeting of mo memoers, me directors snail bo elected by and 
from tho momoors of me Caroorotion ro noiO office unnl the next onnual mooting of tno 
members or unm m#»r successors shot! nove oeen eiecrea and snail hove qualified. 




‘action 4. TV# pyiaws may moke provisions for *ho removal of directors and 'he 
L of voconces. The oviaws may aiso orov.oe for division ot the territory served by 
porotion n?o voting aistricts, ana *ar mo nomination ana election of directors 
Oy sucn taring aistncfs. 


Soction 5. ^e o.rectors. as sucn. moil not 'eceive ony compensation for moir 
services, aut ‘no py<aws moy provide 4 or affixed sums and roimoufsomonts for 
reasonable expenses meurreo m connection with mo performance of their dunes. 



ARTICLE V 

Secti on 1 . The first set of bylaw* of the Corporation shall be adopted by the boorc 
of director* but thereafter the bytow* of the Corporation may ae oirered. amenoed or 
repealed by the board of director* at any regular or tpeciol meeting, provided thot me 
notice of such a meeting shad hove contained a copy of me prooosed alteration, 
amendment or repeal* 

Section 2. The bylaw* of the Corporation may define anc fi* other duties one 
responsibilities of the memoer* ond prescribe other terms ana conditions upon wmen 
memoers shall be admittea r o ond retain membership >n me Corooration, mane 
provisions for annual and spedai meetings of members ona directors ond notices 
thereof, provide tor methoas of noting, Quorum reauiremenrs, ona any other matters 
relating to tne internal organization ona management or me Corooranon, providea mat 
such provisions shall not be ^consistent «*ith these Certificates of incorooration or me 
laws of tne State of Wyoming. 

ARTICLE VI 

The term of etustence of me Corporation snoil be oeroetuoi. 

ARTICLE VII 

The operations of the Corporation snail be earned on m me counties of Albany cna 
Cor oon, Wyoming, and in such otner counties ■« the Store of Wyoming and in me 
United States, at the boara of airecors may from time to nme aeoae. The principal 
office and oioce of business of the Corporation shall be in me municipality of Saratoga, 
m Carbon County, in the Store of Wyoming, and me Corooration may maintain offices 
at such other oioce or places .n rhe Stare of Wyoming and m tne Unired Stores as me 
ooord of directors may from time to time oecice. 

DATED this Twenty-fifth oay of June, 

CARBON POWER 4 LIGHT, !NC. 

Wiiliam W Dailes. Presiaem 
,'ce E. Jones. Secretory 


* 
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BYLAWS tfht 3 ~/3 / 

of 

CARBON POWER & LIGHT, INC. 

(As Amended to June 25, 1988) 


ARTICLE I 
MEMBERSHIP 


SocTtoft 1 . Requirement* for Membership. Any natural adult person, firm, assoaa- 
non. tsrooratton, business trust, portnersnio, i ec*roi ogency, stote or poiitieai subdivision 
tfierect, or body politic or subdivision mereof will aecome a memoer of CARSON 
POWER 4 LIGHT, INC., (hereinafter catieo the "Cooperative ’) upon receipt of electric 
service rrcm me Cooperative, provided that he or it has first: 

;o Made a written application for memoership therein; 


Agreed to purchase from the Coo p erative oii eieerric energy as hereinafter speafied; 
;cj Agreed to comply with and be bound by rhe certificate of incorporation and bylaw* 
ana amendments to the certifi c ate of incorporation and bylaws of the Cooperative and 
— < ruies and reguiattons adopted by rhe board; and 

* ecficaily stated the district or area number of the cooperative in which the 
ship shall be located; and 
d the membership fee herei na fter specified. 


No rnemoec may hold more then one m e mo ersh i p in the Cooperative and no membership 
in me Coooerotive snail be transferable, except as provided in these byiows. 


Section 2. Membership Pern Service Security and F ari l M et Ext enuon Deposits? 
Contribution* in Aid of Construction. The membership fee snail be as fixed from time 
to ov me Board of Directors. The membership tee (together with any service 
secuntv aeoosit, service connection aeposir or fee. facilities extension deposit, 
contribution in aid of construction or any combination thereof, if required by rhe 
Coooercrivei shail entitle the memoer to one service connection. A service connection 
aeoosit or fee. in such a mourn as snail be prescribed by the Coooerotive (together with 
o service security aeoosit, o facilities extension aeoosit or a contribution in aid of 
construction or any combination mereof. if required by the Coooerotive), shail be paid 
by me memoer for each additional service connection requested by him. 


Section 3. Certi fic ate of Membe rs hip? Renew al of Prior Application. The 
applicant snail agree to purchase ail e ieerric power and energy from rhe Coooerotive 
ano *o oe aouna by and to comoiy with oil of the other provisions of the Cooperative’s 
Articles of Incorporation and Bylaws, and oil rules, regulations and rate schedules 
enaoth/ied pursuant thereto, as all the saeie then exist or may thereafter bo duly adopted 
or amended (the obligations e mb raced by suds a gr eement being hereinafter called 
"memoership obligations") - shail be mode in writing on such form as is provided 
therefor ov m# Coooerotive. The memoershio application shall be accompanied by the 
memoersnio fee (together with any security deposit, service connection deposit or fee, 
fooiities extension aeposit, or contribution in aid of construction that may be required 
by the Cooperative’!, which fee (and such service security deposit, service connection 
depout or fee. facilities extension deposit, or contribution in aid of construction, if any) 


m emoer of *he Cooperative may, by me sole oct of paying a new memoership fee and 
any ourstanomg account plus accrued interest thereon at the Wyoming legal rote on 
judgments >n effea wnen such account first become overdue, compounded annually 
(together w«tn any service security deposit, service connection deposit or fee, facilities 


extension aeoout. or contribution m aid of construction that may bo required by the 
Coooerotivet, renew and reactivate any prior application for membership to rhe some 
^s though the application hod been newly made on the date of such payment. 




4. Joint M em bership. Any two natural adult persons, living together, 
—eer i e energy from rhe some meter, may apply for a joint me mb ership and, 
subsea to their comotiarce with rhe requ ir ement s set forth in Section * of this Article, 


may oe acctotea omucji membership. The term "member" os used in these byiows 
shail be aeemea r*woe a husband and wife holding a joint me mbership, or any two 
natural adult persons Holding a joint m em b er s hip, and any provisions relating to the 
right and liabilities of memcersnio snail apply equally with re sp e ct to the holder* of a 
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joint membership. Without limiting the generality of mo foregoing, *e effec* of ,h « 
Koroinoftor specified action* by of in respect of rho holders of a join* memoershio 
bo os follow*: 

(a) rho prosonco of a mooting of oithor or both shall bo regarded os rho prosonco ot 
ono member and shall constitute o joint waiver of notice of fho mooting; 

(b) Tho vote of oithor soporotoiy or both jofmfy shall constituto ono joint vote; 

(c) A waiver of notico tignod by oithor or both shall constituto a joint waiver; 

(d) Notico to oithor shall constituto notico to both; 

(o) Expulsion of oithor shall terminate tho joint momborship. 

(f) Withdrawal of oithor shall tormmato tho joint momborship. 

(g) Eithor bur not both may bo oioctoa or oopointod os on officer or board momoor, 
provided that both moot tho qualifications of such office. 

Section 5. Conversion of Momborship. 

(a) A momborship may bo converted -o s joint membersnio uoon the written recuest 
of tho holder thereof and tho agreement ov tuch holder ono his or her spouse, or otner 
natural adult person living with him or Her. *o comply with the articles of incorporation, 
bylaws and rules and regulations adopted by the board. The outstanding evicence of 
momborship shall bo surrendered and snail bo reissued by the Cooperative in such 
manner as shall indicate tho changed momborship status. 

(b) Upon tho death of oithor spouse, or ornor natural adult person, who •* a party to 
tho joint membership, such momborship moll bo hold solely by me survivor. Tho 
outstanding momborship certificate shall bo surrendered, and shail be reissued in such 
manner os shall indicate tho changed membership status, provided, however, mat tho 
estate of tho deceased shall not bo released from any debts due tho Cooperative. 

Section 6. Ter mi nat io n of Membership. 

(aj Any member may withdraw from membership upon compliance with suen uniform 
terms and condition* as the board may prescribe. The board may , by the affirmative 
vote of not leu than two-third* of ail rho members of the board, exoei any memoer woo 
foils to comply with any of the provisions of the articles of incorporation, Dyiaws or 
rule* and regulation* adopted by the board, but only if such me moer shail have aeen 
given written notice by the Cooperative that such failure makes him liable to expulsion 
and such failure shall have continued for at least ten days after such nonce was given. 
Aiiy expelled mem b er may be reinstated by vote of rhe board or by vote of me 
members at any annual or special meeting. The memoership of a member who has 
ceased to purchase energy from the Coooerotive shall be conceded wimour funner 
notice unless the board extends me memoersnip by resolution staring the soeaiic terms 
of tho me m ber s hip extension. 

(b) Upon the withdrawal, death, cessation of existence or expulsion of a member, rhe 
membership of such member shall thereupon terminate, and the evidence of memaersmo 
of such member shall be surrendered forthwith to the Cooperative. Termination of 
membership in any manner shall not release a member or his estate from any aebrs due 
the Cooperative. 


Section 7. Purchase of Electric Energy. Each member shell, as soon as electric 
energy shaU be available, purchase from rhe Cooperative ail electric energy purchased 
on the premises specified in the member's certificate of membership and contract for 
electric service, and shall pay therefor at rates which shail from time to time be fixed by 
the board. It is expressly understood that amounts paid for eieeme energy »n excess of 
the cost of service are furnished by memoer* as capital and each memoer shall be 
credited with the capital so furnished os provided by these bylaws. Each memoer shail 
pay to the Cooperative such minimum amount regardless of rhe amount of electric 
energy consumed, os shall be fixed by the board from time to time. Each member shall 
ako pay oil other amounts owed by him to the Cooperative os and when the some shail 
become due and payable. When the m ember has more thon one service connection 
from the Cooperative, any payment by him for service from the Cooperative snail 5e 
deemed to be allocated and credited on a pro rata basis to his outstanding accounts for 
all such service c o nnect i ons, notw i th s t andi ng that the Cooperative's actual accounting 
procedures did not reflect such allocation and proration. It is further unoerstooa mot 
the Cooperative shail moke oil reasonable efforts to furnish its members with oaeauare 
and dependable electric service, althougn it cannot and therefore does not guarantee a 
continuous and uninterrupted supply thereof. 
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Sect m 8 . Ptwtr Pro du ction by M em ber. Eoch iw«br, for so 1009 as such 
premises oro aw nod or dirooty oc cu pi e d or used by him, shell porches# from the 
Cooperative oil central station ebaric power end energy purchased for us# on ell 
promises to which ebcmc sorvtco hes boon or shail be furnished by th# Cooporetiv# 
within its territory pursuant to his membership* unbss and exceot to fh# extern fhot th# 
Board of Directors may in writing worn# such requirement, and shod pay rh#r#for or rho 
rimes, and in oceordenc# with rho rubs, regulations, and ram schedules (tndudbg any 
monthly minimum amount that may b# charged without regard to the amount of •baric 
power and energy actually used) established by the Soord of Directors ond, if in effect, 
in accordance with the provisions of any supplemental contract that may have been 
entered into as provided for in Article I, Section 3. Production of use of ebctnc energy 
on such premises, regarabss of the source thereof, by means of facilities which shod be 
Interconnected with Cooperative facilities, shall be subject to appropriate regulations as 
shall be fixed from time to time by the Cooperative. 

Section 9. Wiring of Premises! Responsibility Therefor? Responsibility for Meter 
Tompering or Bypassing ond for the Damage to Cooperative Properties? Extent 
of Cooperative Responsibility; Indemnification. Eacn me moor shail cause all premises 
receiving ebcthc service pursuant to his memoershio to oecome and to remain 
wired in accordance with the specifications of *ne Notional Electric Safety Code, 
any applicable store code or local government ordinances, ond of the Coopera- 
tive. If the foregoing specifications ore variant, the more exacting standards shail 
prevail. Each member shod be responsibb for - ond shail indemnify the Cooperative 
Its employees, agents ond in de pend e nt contractors against death, injury, loss or 
I# resulting from any defect in or improper use or maintenance of - such premises 
li wiring and apparatuses connected thereto or used thereon. Each member shad 
__ available to the Cooperative a suitobb sire, as determined by the Cooperative, 
whereon to piece the Cooperative's physical facilities for the furnishing ond metering of 
•metric service ond shail permit the Cooperative s authorized emoioyees. agents ond 
indepenaent contractors to have access thereto safely ond without interference from 
hostile dogs or qny other hosrib source for meter reading, bill collecting and for 
into action, maintenance, replacement, relocation, repair or disconnection of such 
facilities or all reasonobb times. As part of the consideration for such service, each 
member snail be the Cooperative's bailee of such facilities ond shad accordingly desist 
from interfering with, impairing the operation of or causing damage to such facilities, 
and shall use his best efforts to prevent others from so doing. Each member shad also 
provide such protective devices to his premises, apparatuses or meter base os the 
Cooperative shail from rime ro time require in order to srotecr the Cooperative's 
pnysicoi facilities and their aoeration and to prevent any interference with or damage 
to such facilities. In the event such fodlities are inrerferea with, impaired in thrnr 
operation or damaged by the member, or by any other person when the member's 
reasonable core and surveillance should have prevented such, the member shad 
indemnify the Cooperative and its employees, agents and in d ependent contractors 
against doom, injury, loss or damage resulting therefrom, including but not limited to 
the Cooperative's cost of repairing, replacing or relocating any such fodlities and its 
Sou. if any, of revenues resulting from the failure or defective functioning of its metering 
equipment. In no event shall the responsibility of the Cooperative for furnishing electric 
service extend beyond the point of delivery. 




Section 10. M e m ber to Grant Casem e nts la Cooperative. Each » 
being requested to do so by the Cooperative, execute and deliver to inw 
grants of easement or right-of-way over, on and under such lands owned or leased by or 
mortg a ged, to the member, ond m accordance with such reasonobb terms and conditions, 
as he' Coope ra tive shail require for the furnishing of stearic service to turn or other 
members or for the construction, operation, rn oi m e n onci or r J ^ 1 **“ r i -'- 


ARTICLE II 

RIGHTS AND LIABILITIES OF MEMBERS 

^Jectioa 1 . Property Interest of Members. Upon dissolution, after 

debts and liabilities of the Cooper a tive shod have been paid; and 
^^^■l capital ‘umtshea trough patronage shad have been retired; as provided by 
^^^HBylawi, -he remaining property and assets of the Cooperative shad be dis- 
torted among -he members and former m e m bers in the proportion which the 
agg regate patronage of eacn bears to the total patronage of ail members. 
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Socrie* 2. Nos*4iobiHty for Defat* of the Cooperative. The privet property or 
the members shod bo exempt from execution or other liability for ‘be debts of the 
Cooperative and no member shall bo liablo or responsible for any boon or liabilities of 
the Coope rat i ve . 

ARTICLE III 

MEETING OF MEMBERS 

Soctfoo 1. Annual Mooting. The annual mooting of the mombori shall bo heid on 
the fourth (4th) Saturday of Juno of neat yoar boginning with rho yoar 1981 at a piaco 
within mo Cooperative's territory designated by the Board of Directors, and which shoil 
be designated in the notice of the meeting, for the purposo of electing ooard members, 
passing upon reports for the previous fiscal yoar and transacting such other business as 
mav come before the meeting, it shail be the responsibility of the Soord to mane 
adequate pions and preparations tor *he annual meeting. Failure f o hoid the annua* 
meeting at the designated time snail not work a forfeiture or dissolution of the Cooperative. 

Section 2. Special Mootings. Soecial meetings of the members may be colled by 
resolution of the board, or upon written request signed by any five (5) board members, 
by me President, or by twenty-five percent (25%) or more of all the memoers, and it 
shall rhereuoon be the duty of the Secretary to cause notice of such meeting ro be given 
as hereinafter provided. Special meetings of the members may be held at any place 
within one of the counties served by the Cooperative as designated by the board ana 
shall be specified in the notice of the soedal meeting. 

Section 3. Notice of Member's Meetings. Written or printed nonce stating the 
place, day and hour of the meeting and. in case of a special meeting or an annual 
meeting at which business requiring soedal notice is to be transacted, me purpose or 
purposes for which the meeting it coiled, shail be delivered not less man fifteen (15) 
days nor more than forty-fiv# (45) days before the date of f he meeting, either 
personally or by moil, by or at the direction of the Secretary, or uoon default in duty 
by me Secretary, by the persons coiling the meeting, to each memoer. If mailed, suen 
notice shall be deemed to be delivered when deposited in the United States mail, 
oddresseo to the member at his address as it appears on the records of the Cooperative, 
with oostage thereon prepaid. The failure of any member to receive notice of an annual 
or soedal meeting of the members shoii not invalidate any action which may be taken 
by 'he members at any such meeting. 

Section 4. Quorum. One hundred (100) members represented in person shati 
constitute a auorum for the transaction of ail business, except that of the election of 
directors and except any such disposition af property as set forth in Arride VIII hereof; 
provided, however, that in the election of directors, a quorum would consist of five 
percent (5%) of the total membershio of the Cooperative with at least one hundred (100) 
members repre s en t ed in person at any such mooting. If less than a quorum is present in 
person at any meeting, a majority of those present ,may adjourn the meeting 
from time to time without further notice. 

Section S. Voting. Eoeh member shoil be entitled to one (1) vote and no more 
upon each matter submitted to a vote at o meeting of the members; provided, however, 
that in the election of directors o member may cost o numoer of votes equal to me 
number of directors to be elected. The number of candidates equoi to the number of 
directors to be elected for the term specified in Section 2. of Article tV of these bylaw*. 
At ad meet i n g s of the members at which a quorum is present, ail questions shail be 
deeded by a vote of a majority of me member* voting therein in person or by proxy 
msceot os otherwise prov id ed by law. the certificate of incorporation of the Cooperative, 
or mese oyiowv If any two natural adult persons hold o joint memoersnip. they snaii 
jointly be entitled to one (1) vote and no more upon each matter womined to a vote 
at a meeting of the members. 

Section 4. Proxies. At aU meet in gs of members, a member may vote by proxy 
executed in writing by the me moer. Such proxy shall be filed with the Secretary before 
or at the rime of the meeting. No proxy shall be voted at any meeting of the memoers 
unleu it shall designate the particular meeting at which it is to be votea, and no proxy 
shod be voted at any meeting other than the one so designated or any sojournment of 
suds meeting. No person shall vote as proxy for more than five (5) memoers (including an 
auttmanc proxy vote for a spoustf at any meeti ng of the members and >io proxy shad be 
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valid aft or sixty (60) (toys from the date of <n exeaxion. howmmr, mat mo 

ipouso of any m ember shell bo deemed omomahcoily the proxy for on absent memoer 
unless (bo memoer specifically prohibit* the spouse to oa os his proxy in writing deeverad 
fo fho Secretory of mo Cooperative poor to (ho boro of (ho membership mooting. The 
pmanu of a m om e nt at a mooring of (ho moments shoil revoke o proxy thororoforo 
oxoaitod by him and such mombor shoil bo onmiod to vote or such moonng in tho somo 
mo nn or and with tho somo offocr os if ho hod not oxoonod o proxy. 

Soction 7. Accounting System and Reports. Tho board shoil couse o on 
established and momtomed o compioto accounting system which. among other mings 
ana suojoci to oopiicooio laws and regulations of any regulatory body, shdil conform 
»o such occounting system as may from time to time bo designated by the Administrator 
of me Rural Electrification Administration of the United States of America. The ooora 
snail also after me cose of each fiscal year cause to be mode by a eemfieo puoiic 
accountant a full ana comoiete audit of (he accounts, boots and financial conoition of 
me Caooerative as at me end of such fiscoi year A report of tuen audit snoil be 
submitted to the memoers at the next following annual meeting. 


Section 8. Order of Business. The order of business at the annual meeting of 
members and, so for os possible, of oil other meetings of the members, snail be 
essentially os follows, except os otherwise determined by the members at such meeting: 
(1) Report on the number of members present in person in order to determine me 


Mr: 

^^PCadi 


i# or a Quorum. 

jng of me notice of the meeting ond oroof of the due publication or moiling 
rhe waiver or waivers of notice of the meeting, at the case may be. 
iding of unaoproved minutes of previous meetings of (he momoers ona mo 


rosing of necessary action (hereon. 

(A) Presentation ond consideration of reports of officers, trustees and comminees. 


(5) Election of boord members. 

(6) Unfinished business. 

(7) New business. 

(8) Adjournment. 


ARTICLE IV 
DIRECTORS 


Section 1 . General Powers. The business ond affairs of the Cooperative snail be 
manogea by o boord of nine (9) directors whip* snail exercise oil of tho powers of me 
Cooperative sxceot such os are by law or by me certificate of incorporation of me 
Cooperative or bv mese bylaws conferred upon or reserved to me memoers. 

Section 2. Qualifications ond. Tenure. The persons named os directors m me 
certificate of incaroorahon of the Cooperative shoil compose the boord of directors until 
the first onnuoi meeting or until their successors shall hove been elected ond shod have 
qualified. At each annual meeting of the memoers beginning with the yeor 1942. 
directors shall be eieoeb by ballot, by ond from rhe members os hereinafter provided, 
to serve until the next annual meetingpf the members or until their successors moil have 
been electee ond snail hove qualified, subject to the provisions of these bylaws with 
respect to rhe removal of directors. No mombor shoii be eligible to become or remain a 
airector or hoia any position of trust in (he Coooerotive, who is not a bono fide resident 
;n (he areo serveo by me Cooperative, or who is in any way^ employed by or financially 
interested in a comoefing enterprise or o business selling electric energy or supplies to 
me Cooperative, or a business primarily engaged in selling electrical or piumomg 
appliances. When a membership is held iointiy by any two natural adult persons, eitnec 
one, bui not born, may be elected o director; provided, however, that neither one snail 
be eligible to aecome or remain o director or to hold a position of trust *n me 
Cooperative uniess oom snail meet tne qualifications heretnobove set forth. Nothing :n 
this section contained snail, or shoil be construed to. affeo in any maimer whatsoever 
•he validity of any acton token ot any meeting of the boord of director*. 


Section 3. Nominations. It shall be the duty of the boord of directors to aoooint. 

i sixty ;o3i aoys nor more than ninety (90) days before the date of o 
wnicn directors ore 'o be elected, o committee on 


me memoers 


consisting ot rnree (3) members from each district as estooiished by meso 
officer or memoer at me board of directors shoil bo appointed a memoer of 


such a committee. The committee shoil prepore ond post ot the principal office of me 
Cooperative ot eau twenty ,20) days before the me et in g o list ot nominations ror 
directors, but any fifteen (15) or more me m be rs from any district may moxe omer 
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commoti o ns from said district n writing over »*e.r signature* not less fhon fiHmmn {15) 
day* prior to the meeting am* mo secretary shall Dow mo some at mo »amo place whoro 
mo list of nominations maae ay mo comm moo is oostod. The secretory shall mail w«h 
mo notice of tho mooting o statement of tho "umoer of electors to be elected and 
showing separately tho nomination* mado by mo. commirtoo on nominations and fho 
nomtn o fiom mado by potman, f any. Nothing comomod horom snail, however, provont 
additional nominations »o so maao ~om tho floor at tho mooting of tho momoors by 
momoor* of tho respective sistrics. Tho momoors may. at any mooting at -men a 
oiroeor or directors sholl bo 'emovea. as herein smoro provided. etoct a succtssor or 
succotsors thoroto without camoiionce with the ingoing orov.tions with rosooct »o 
nomination*. Notwithstanding snvtmng .n mis sec-on contomea. ‘Oiiuro to comoiy w.m 
any of tho provisions of mo toe a* snail not ariect .n onv monnor whatsoever me 
validity of any election at a-eco's 

S«ction 4. Representation. **e *ermor* -a ce servec av me Coooerative tnan 
oe divided into mreo (31 s r ers ar a-eas aouncea as ; o.iows. 

District or Area No : * v . 

District No. * snail :t -sr aa~ an of me ce-mcatea area or me Caroon Power i 
-qm. Inc., that lies -es: a- a n, -»g -n.ng or -O NC comer of 'o^sn.p 22‘N . Range 
32 W.; thonco south to mo Ne car-er of Townsmo '6N. ( Rango 32 W. ; ’hence east 
•o me Carbon ana Alban* ca*n-v -e: mence sowm *o mo Wyoming stato lino. 

District or Aroa No. 2 • z * mo-.-a n ona Roc* River. . 

Distrie No, 2 snail at -a* aor an of mo cenficcteo area si me Carbon Power & 
!*gm. Inc. that lies norm -es* af a line aeammng at m# n£ corner of Townsmo 
7 0 N., Range 32 W.. mere* ecs? *o mo 5E corner of Townsmo 17 N.. Ronge 79 W . 
mence north ro me Ng car-er a* 'a-nimp 13 N.. Rcnge 79 w . thence east to the 5£ 
corner of Townsmp '9 V. Rcr.ge ^ W.. -nonce -o me norm boundary of the 
certificated aroa. 

District or Aroa No. 3 • wOrsmi# *aney. 

Oistrict No. 3 sncit at ‘-at scr* on of me cernmcoteo area of tho Carbon Power & 
Lignt. Inc., that >ie* south one east ;f a line oeemning at mo N£ corner of Township 
22 N., Range 7b W. ; mence soum *o mo SE corner of Townsmp 19 N.. Range 76 W ; 
•nonce west »o mo NW earner of ~awn$hip *8 N., Range 78 W.; thonco south to tne 
Caroon and Albany county ino: mence west ona south o«ong said county lino to tne 
Wyoming stato lino. 

There shall bo throe (31 aireeors oioctod from mo quoiified members residing in eacn 
of the above named aismers; mat me said throe (3) directors in eacn district snail bo 
elected by qualified memoer* redoing in that tesoective district, and no memoer snaii 
oo permitted to vote for any airecrors from oismes whicn said memoor does not reside. 
That at fho annuai mooting af mo momoors hoid an Juno 23, 1958, one (1) director from 
eoch district shall bo etecrea for a term of one 1 1) yoor, one (1) director from eocn 
district shall bo elected for a term of two (2) years, and one ( l ) director from eocn 
district for a term of three (3) year*: and the said terms of said directors at said annual 
mooting on Juno 23, 1953. shad bo determined as follows: Tho nominee from eacn 
district receiving the highest numoer of votes snail bo declared elected for a three (3) 
yoor term; tho second higno*t for a two (2) yoor term; and the third highest for a one 
(1} year term: That the reafte r oil director* shall bo etecred for a term of throe (3) years 
in accordance with tho provisions of mis bylaw. 

Section 5. Vacancies. Subject to rho provisions of those oyiows with respect to me 
removal of director*, vacancies occurring in tho board of director* shall bo tilled by a 
majority vote of the remaining directors and airecrors thus elected shall serve until tho 
next annual mooting of me m o mo or s or until their successors shall have boon elected and 
snail have qualified. 

Syrian 6.. Comp in eerie o> Expenses. Directors sholl, os determined by resolution 
of tho Board of Oirecror*. rucetvo o fixed foe. which may induao insurance benefits, for 
attending m oo ti ngs of the Board of Director* and when such has hod tho prior aoprovai 
of the Board of Director*, for tho performance of other Cooperative business. Directors 
shall also receive adv an c e m en t or reimbursement of any travel and out*of-ooc«et 
expense* actually, necessarily and reasonably incurred in performing their duties. No 
airector shad receive comoo n senon for serving the Cooperative in any other copacir*. 
nor sholl any dose relative of a director receive compensation for serving me 
Coooerative, unless ihe ooymem cno amount of such compensation shall be specifically 
authorized by a vote of me m emoer* or such payment and amount shail be speoncoiiy 
authorized by the Board of Directors upon their certification of such os an emergency 
measure. Prodded. *hij* a <£nirror wno is also on officer of the board, and —no as suen 
officer performs reguior or penoaic duties of o substantial nature for the Coooerative n 
its fiscal affairs, may be compensated in such amount os snail be fixed ana ournorizea 
in ad v an ce of such service by the Bo ard of Director*. 
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Section 7. Removal of Director* by Member*. Any member moy bring one of 
more charge! s) for good cause against any one or. more direaor(s) and may request »ho 
removal of such dire«ror{s) by reason thereof by Ming with rho Secretory such charge!*) 
in writing, together with a petition signed by not lest tnan twenty-five percent (25%) of 
the fhen-totoi memoeri of rhe Cooperative which petition calls for a special member 
meeting the stated purpose of which shell be to hear and act upon such charged and. if 
one or more directors are recalled, to elect their succeuor(s), and which specifies the 
place, time and dote thereof not sooner then fifty (50) days after filing of such petition. 
Each page of the petition shall, in the foreport thereof, state the nome(s), and 
acorets(es) of me memoer(s) filing such chorge(s), a verbatim statement of such 
chorge(s) and the name(s)of the directors) ogainst whom such chorge(s) •* (ore| being 
maae. The petition shall be signed by eoch memoer m the same name os he .$ billed by 
the Caooerative ono snail state rhe signatory's address as the some as it aepeors on 
sucn sittings Nonce of such chargeisi verbatim, si *he director(s) agomst whom ihe 
cnargejs) hove seen made and the puroose of me meeting shoil be contained in the 
nonce of me meenng, or separately noticed »o the members not less than fifteen (15) days 
orior -o the memoer meeting at which rime me matter wiil be acted uoon: Provided, that 
•ne notice shoil set forth (in alphabetical oraer) onlv twenty (20) of the names of the 
m e mo er i filing one or more charges if twenty (20) or more members file me same dtarge(s) 
pgomsr the same cireaor(s). Such direoor(s) shoil be informed in writing of the charge 
after they have been validly filed and at least forty-five (45) days prior to the meeting of 
the memoers at whip* the charges ore to oe considered, and shall have an opportunity at 
me meenng to be neara in person, by evidence in respect of me cnorge(s); and the 

■ er|s) bringing me cnarge(s) shall have me same opportunity, but must oe heard 
m Question of the removal of such director(s) snail, separately for eccft <f more 
lie has oeen charged, be consioerea and voted uoon at sucn meeting, and any 
cv created ov such removal shall be filled by vote of the memoers of sucn meeting 
wiinout comoiiance with the foregoing provisions w*m respect to nominations. e*ceot 
mat nominations snoil be made from me *lo©r; Provided, that *he Question of the 
•emovQi of a airecor shoil not be votec uoon at oil uniets some eviaence <n support of 
me charged) against him shall have seen presemea during the meeting mrough orai 
statements, documents or otherwise. A newiy-mecteo airector snaii oe »rom or with 
-esoect to me some Directorate District as was me airector whose office ne succeeas ona 
snail serve me unexoired portion of the removed director's term. 

ARTICLE V 

MEETINGS OP BOARD 

Section T. Regular Meetings. A regular meeting of me ooora snoii ae heid 
without notice, immediately after, and at me same p<oce as, the annual meeting of the 
members. A regular meeting of the ooora snail also be held month!/ at sucn time and 
place within one of the counties served by the Coooerative os designated bv the board. 
Sucn reguiar monthly meeting may be neld without notice other man sucn resolution 
fixing the time ona place thereof . 

Section 2, Special Meeting. Soecoi meetings of the board may be called by the 
President or by any five |5) board memoers. and it shail thereupon be the duty of the 
Secretory to cause notice of such meeting to be given as hereinafter orovided. The 
President or boara memoers calling the meeting snail fix me time, and pioce for rhe 
hoiaing of me meeting. Special meetings, upon proper notice, may aiso be heid v.a 
retephone conference call, without regard to the octuai location of me directors ot the 
rime of such o reieenone conference meeting, if oil me directors consent thereto. 

Section 3. Notice of Board Meeting*. Written notice of *he *ime, place ond 
purpose of any soecoi meeting of the board snail be delivered to each board member 
either personally cr ov maii, by or ot the direction of me Secretory, or uoon o default in 
duty by me Secretory, oy rhe President or the board member colling the meeting. If 
mailed, such notice snail be deemed ro be delivered when deoosired m the United 
Stores mail aaoressea ?o the ooora memoer at nis address as it oopears on the records 
of tne Coooerotiv#, wim postage mereon prepaid, at least five (5) days before the date 
— for me meenng. 

• kart 4. Quorum. A majority of me boara shail constitute o Quorum, srovidea. 
Jess man s*cn mciority ot me ooora is present ot said meeting, a mo|ori»y oi me 
oresent mav aajourn *ne meen n g from time to rime; ona oroviaea further, that the 
Secretory maii lotiiv pny absent ooord memoers of the time ond pioce of such 
oaiournea meeting, ^e act of a moiority of the board members present at a meeting at 
wmch o Quorum is present snail be me act of the ooora. except at otherwise orovtaed <« 
these bylaws. 
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ARTICLE VI 
OFFICERS 

Sicriii 1. NwnUr. The officers of the Cooperative shall be a President, Vic# 
President, Secretary, Treasurer, and such other officer* as may be determined by *he 
board from time to Hme. TKo offices of Secretary and Treasurer may bo he*d by rho 
torn# parson. 

Section 2. S ection and Term of OfRco. The Foot officers namod in Arrido VI, 
Section I shall bo placed by secret written ballot, annually and without prior 
nomination, by and from rho Board of Oiroctors at rho first mooting of rho board Hold 
ahor rho annual mooting of rho members. If rho oiocrion of such officers shall not bo Herd 
at such mooring, it shall bo Hold as soon thereafter as is convenient, each such officer 
shall hold office until rho first mooting of the board following rho next succeeding annual 
mooting of the members or until his successor shall have boon duly elected ana shall 
have qualified, suoiecr to rne provisions of rho bylaws with respect 'o rho removal or 
directors and to the removoi of officers Py the 3oora of Directors. Any other officers 
moy bo elected by mo ooara from among such oersons. and with such rifle, tenure, 
responsibilities ana aurrormes, os the Board of Directors may from time to time deem 
advisable. 

Section 3. Remov al of Officers and Agents by the Board. Any officer or agent 
eleced or appointed by me board may be removed by me board whenever in its 
judgment the best interests of the Cooperative will be served thereby. 

Section 4. President. The President shall: 

(a) be the principal executive officer of the Coooerorive, and unless otherwise 
determ in ed by the members of the board, snail presiae at oil meetings of the members 
and the board; 

(b) sign, with the Secretary, evidences of membennio, the issue of whicn shad have 
been authorized by the board or the members, and may sign any deeds, mortgages, 
deeds of trust, notes, bonds, contracts or other instruments authorized by the board to 
be executed except in cases in which me signing ond execution thereof shail be 
expressly delegated by the ooard or by »hese byiaws to some other officer or agent of 
me Cooperative, or snail be required by iaw to oe otherwise signed or executeo; sno 

(e) in general perform oil duties incident to the office of President and such omer 
duties as moy be prescribed by the board from rime to time. 

Secti on 5. Vice President. In the absence of me President, or in the event of his 
inability or refusal to aa, me Vice President shall oerform the duties of the President, 
and when so acting snail hove oil the powers of and be subject to all the restrictions 
upon me President. The Vice President shall also perform such other duties os from rime 
to time may be assigned to him by the board. 

Section 4. Secretary. The Secretary shoil be responsible for: 

(a| keeping the minutes of the meetings of the memoers ond of the board in books 
provided for that purpose; 

(b| seeing that all nonc e s ore duly given in oceordance with these bylaws or as 
required by low; 

(c) »he s af e k ee p ing of the corporate books and recoroi and the seal of me 
Cooperative and affixing the seal of the Cooperative to documents on which it is legally 
necessary or approoHato to affix the seal and upon authorization by the board; 

(d) keeping o register of the names and post office addresses of oil members; 

(e) keeping on file at oil times a complete copy of the certificate of incorporation and 
bylaw* of the Cooperati ve containing oil amendments thereto (which cooy sholl always 
be open to the inspection of any member) and at the expense of the Cooperative, 
futaithing a copy of the bylaw* ond oil a mend mem* thereto to any member uoon 
request; and 

(f) in general performing oil duties incident to the office of Secretory and such other 
duties as from time to rime may be assigned to him or her by the board. 

S ection 7. Treasurer. The Treasurer sholl be responsible for: 

(a) custody of ail funas ana securities of the Cooperative; 

(b) the receipt of one me issuance of receipts for ail monies due and ooyooie :o me 
Cooperative ond for me oeoosit of ail such monies in me name of me Cooperative in 
such bank or banks os shoil be solaced in accordance with me provisions of mese 
byfows; ond 
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(c) 'tie 3 >ntf ol aerformance of oil the duties incident to the office oi Treasurer ond 
wch omr dun** at from timo to timo may be aswgned to him or hor by the board. 

Soctio* 8. Monona. The board may appoint a manager who may bo, but ~ho 
ihail not so required to bo, o mombor of tho Cooperative. Tho managor ihail perform 
web dunes and ihctl exercise such authority as tho boord may from timo to timo vest m 
him or hor. 


Soctio* 9. Bonds of Officers. The Treasurer ond any other office? or agem of too 
Cooceronve cnorcoa with responsibility for the custody ot ony of its funds or property 
»nan so 3 onaod n such sum and with such surety as tno Ooard shod determine. The 
oocre n -*s discretion may also require any other officer, ogent or emuioreo o» the 
Coooerative to so conaed <n such amount and with such surety as *t shall aeiormine 


Section 10. Compensation. Tho powers, duties and compensation of officers, 
agents and emoiovees shaii 30 fixed by ihe ooard subject to the provisions of these 
oytows with resoec ?o compensation for a boord memoer and close rotative* of a 
aoara memoer. The Coooerative shall indemnify oresent ond former directors, officers, 
.nciuoing me Generoi Manager, agents ond emoiovees and moy purchase insurance to 
cover wen indemnification, as provided m me Wyoming Business Corporation Act. 
Wyoming Statutes. Section 17-1*105.1. 


Section 11. Report*. Tho officers of the Cooperative shall submit ot eoch annual 
meeting of *he memo eft reports covering rhe business of the Coooerative for me 
vious fiscal year. Such reoons shall set forth the condition of the Coooerative at the 
if wen fiscal year. 




ARTICLE VII 

NON-PROFIT OPERATION 


Section 1 . Interest or Ofvidond* on Capital Prohibited. The Cooperative shall ot 
all times oe operated on o Cooperative non-profit basis for the 'mutual benefit of 'ts 
members. No interest or dividends shall be paid or payable by the Cooperative on any 
capnoi furnished py its members. 


Section 2. Patronage Capital in Connection with Furnishing Electric Energy. 
In the fumisning of eiectnc energy fhe Cooperatives operanons shaii be to conaucted 
that ail memoers, -iil through their patronage furnish capital for the Cooperative in 
order *o <nauce aorronoge and to assure that the Cooperative will operate on a 
non-profit oasis the Cooperative it obligated to account on a patronage oasis to ail its 
mem o er s tor ail amounts received and receivable from the furnishing of eiectnc energy 
in excess of ooeronng costs ond expenses properly chargeable against me furnishing of 
eiectnc energy. The formula for determining the amount of such patronage capital for 
each memoer snail be determined by the Board of Oirectors. All such amounts in excess 
of operating costs ond expenses at the moment of receipt by the Cooperative ore 
received with me understanding that they are furnished by the members os capital. Tho 
Cooperative is ooiigoted to ooy by credits to a capital account for each member all 
such amounts in excess of operating costs and expenses. The books ond records of the 
Cooperative shaii be set up and kept in such a manner that at the end of each fiscal 
year the amount of capital, if ony, so furnished by eoch member is dearly reflected ond 
credited '.ft an oopropriate record to tho capital account of eoch member, ond the 
Coope ra tive snoii within a reasonable time after the dose of the fiscal year notify each 
member of me amount of capital so credited to his account. Ail such amounts credited to 
the ccoifoi account of any member shall hove fhe some status as though they hod been 
paid to me memoer in cash in pursuance of a legal obligation to do so and the member 
had then fumisneo the Cooperative corresponding amounts tor capital. 

All otner amounts received by the Cooperative from its operations in excess of costs 
ana expenses jfioil. insofar os permitted by low, be (a| used to offset any ‘osses 
incurred aunng tne current or any prior fiscal year and (b) to fhe extent not needed for 
ihat puroose, allocated to its members on o patronoge bosis ond ony amount so 
allocated iraii be nciuaed as part of tho capital credited to the accounts of mombers. 


as herein orovicec. 

t event of absolution or liquidation of the Cooperative, fhe Cooperative will first 
rtiistanoing mdeotednesi of fhe Cooperative prior to ? he retiring of 
ting cao.rci credits. Outstanding capital credits shall be retired witnout priority 
Bra rato aosis oefore any payments are mode on account of prooorty rights of the 
memoers. if. at onv ime prior f o tho dissolution or liquidation, tho board shall determine 
mat me financial ibnuiiion wf 'he Cooperative will not be impaired thereby, the capital 
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cr«dir«d to members' oecounts moy bo retired in full or in port. Any such retirements 
of capital shail bo made in ardor of priority that ’he board of directors determines 
appropriato. Tho Cooperative, boforo retiring any copiroi crodited to any memoer s 
account, shall doduct therefrom any amount owing by suen momoor to tho Cooperative. 

Notwithstanding any arhor provisions of tho byiaw*, if any mombor or former 
mombor foils to doim any cosh rotiromont of copitai croaits or othor paymont from rhe 
Cooperative within two yocrt oftor paymont of tho tamo hos boon mado availed# to 
him by notico or chock maiiod to him at his lost adaross fumishod by him to ’he 
Cooperat i ve, such failure shall bo and constitutes an irrevocable assignment and girt by 
such mombor of such capital credit or other payment to ?he Cooperative. Faituro *o 
doim any such payment within rho moaning of this section shail include the failure oy 
such mombor or former memoer to cosh any check maiiod to him by mo Cooperative at 
ihe last address furnishea by him to the Cooperative. The assignment ana gift orov cea 
for under this section shall become effective only upon me expiration of two ;2) >eors 
from the date when tuen aoymont was mode avoiiaoie ’O suen memoer or ‘or mer 
member without doim therefor and only oftor tho further expiration of sixty (601 aavs 
following tho giving of a nonce by moil and puoiicarion that unless such payment s 
claimed within said sixty (60) doy period, such gift to the Cooperative shall seccme 
effective. Tho notice by mail heroin provided for shall bo one (1) maiiod ov me 
Cooporotivo to such momoor or former mombor at me lost known address and the nonce 
by publication shall be two (2) consecutive insertions in o newtoaoer circulating n me 
service area of tho Cooperative. Tho sixty (60) day period following tho giving of suen 
notice shail bo doomed to terminate oftor tho mailing of such notice or sixty (60) bays 
following rho last date of publication thereof, whichever Is later. 

Said funds are to bo used, at rho discretion of ’he Soaro of Directors, to promote 
educational programs ana orovide scholarships for sruaems in Carbon s service area. 

Capitol credited to me account of each member snail be assignaoie only on the :cc« 
of tho Cooperative pursuant to written instruction Vom the assignor and :mv *a 
successors in interest or successors in occupancy in all or o port of suen memoer s 
premises served by the Cooporotivo unless rho booro. acting under polices of gsne'Oi 
application, shail determine otherwise. 

Notwithstanding any other provision of these bylaws, *he ooard at its discretion, moil 
hove the power at any time uoon the death of any member, if me legal representative* 
of his estate shall roauesr in writing that the cooital credited to any such memoer ce 
retired prior to the time suen capital would otherwise oe retirea under the provisions of 
these byiowt, to retire capital credited to any such memo or upon suen terms :na 
conditions as the booro, acting under policies of general aopiication, and **e eca; 
representatives of such memoer 's estate shall agree uoon; provided, however, mot me 
financial condition of the Coooerativ# will not be impoired thereby. 

The members of the Cooperative, by dealing with the Cooperative, acknowledge mar 
the terms and provisions of the article of incorporation and bylaws shail constitute ana 
be a contract between the Cooperative and each memoer, and both the Coooeranve 
and the members are bound, by such contract, os fully os though each member hod 
individually signed a separate instrument containing such terms and provisions. The 
provisions of this article of the bylaws shail be cailea to the attention of each memoer of 
the Cooperative by posting in a conspicuous place in the Cooperative's office. 

ARTICLE VIII 

DISPOSITION OF PROPERTY 

Section 1 . The Cooperative may not sell, lease or otherwise disoose of oil or any 
substantial portion of its property unless such sole, lease or other disposition Is 
authorized at a meeting of the mem be rs thereof by the affirmative vote of not less man 
two>thirdi of all of the members of the Cooperative, and unless rhe notice si sue. 
proposed sale, leased or other disposition shail have been contained in the notice of me 
meeting; provided, however, that notwithstanding anything herein contained, the boar a 
of rhe Cooperative, without authorization by the members thereof, shall have V I 
power and authority to authorize rhe execution and delivery of a mortgage ar 
mortgages or o deed or deeds of trust upon, or the pledging or encumbering of, any or 
oil of the property, assests, rights, privileges, licenses, franchises and permits of me 
Cooperative, whether acquired or to be acquired, and wherever situated, as weil o$ me 
revenues ond income therefrom, oil upon such terms and conairions as the boara snaii 
determine, to secure any indebtedness of rhe Cooperative. 

Section 2. No sale, lease, I ease* sale, exchange or other disposition of ail or a 
substantial portion of the Cooperative's assests to any other entit y shail be authorized 
except in conformity with the following 
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(a) If me Board of Director* look* with favor upon any proposal for such soie, lease. 

excnonge or other disposition, it wail Hm cause three (3) independent 
appraisers, axoert in such molten, to render their individual opinion* os to the vplu# of 
me Cooporetivo with respect to wet a solo. beta, leoso-soie. exchange or othor 
disposition ond a* to any othor form* and conditions which ihouid bo considorod. Tho 
thro# (3) such opproitors shot! bo aesignotod by o rosidont Oistrio Court Judge for tho 
Socend Jwoidoi Oisiria, Albany or Cordon County, Wyoming. If such judge rofusos to 
moko such designations, moy shall bo mado by tho Board of Direoor*. 

(b) if mo Board of Directors, oftor rocoiving such appraisal* (and othor.torms ond 
conoitions wnten oro rocommondod. if any), determine* that tho proposal should bo 
submitted for consideration by »he members, it shall first give every other electric 
momoo rsnio cooorotion corporately sued ond operating in the note (which has not 
made suen on offer tor suen soie, lease, ieas^sole, exchange or other disposition} on 
ooportuniry ro suomit comoering prooosois. Sucn opportunity shall be m the form of o 
written notice to such electric memoersnip corporations, which notice shall be attached 
*o o cooy of me oroposai wnich me Cooperative nos already received ond a copy of 
me report!*) of me rhree (3) appraisers. Such eieerne membership corporations shall be 
given not iess than thirty (30} days during which to submit competing proposals, and the 
actual minimum period within which proposal* are to be submitted snail be stated in the 
wrinen nonce ro them. 

;c| :f me ooord men oetermines mot favorable consideration should be given to tne 
'mriai or any subsequent proposal wmeh has been submitteo to it. it shall so notify the 
memoers. exoressing in detail each of any such proposois, and snail coil 0 special 
meeting at me memoers for consideration thereof wnich meeting snail not be held 
’To* oto hundred eighty (180) days after the giving of such notice to the 
Provided, that consiaerahon thereof by the memoers moy be given at the 
^^^^Hnuai memoer meeting if the oocra so determines and if such annual meeting is 
sooner man one hundred eignrv (180) days after the giving of such nonce. 

(d) Anv "fry (50) or more memb e rs, by so petitioning the Poara not leu than thirty 
(30) aoys orior to the dote of suat tpeoai or onnuoi meeting, moy couse the 
Cooperative. with the cost to be borne by me Cooperative, to mail ro ail members any 
ooposing or alternative positions whicn they moy hove ro me proposals that have been 
submitted or any recommendations mat me Doord has moae. 

The foregoing provisions snail not aopiy to a sale, lease, lease- sole, exchange or 
other disoosirion ro one or more other electric membership corporations <f the sub- 
stonnve effect thereof <s to merge or consolidate with such other one or more electric 
memoersnip coroorarions. 


Section 3. The Coooerorive moy not 6e dissolved exceot at an annuel or special 
meeting caned in accordance with *hese bylaws at which two-thirds of the fotol 
memoer snio oi tne Cooperative votes for dissolution. 

ARTICLE IX 
SEAL 

The corporate seal of the Cooperative shall have inscribed thereon the noma of tho 
Coo p erative and the words "Corporate Sed, Wyoming." 

ARTICLE X 

FINANCIAL TRANSACTIONS 


T. Contracts. Except as otherwise provided in these bylaws, the board 
may authorize any officer or officers, agent or agents to enter into any contract or 
execute ond aeiiver any instrument in me name ond on behalf of the Coope ra t i ve, and 
tuen authority may oe general or confined to instances. 

Section 2. Checks, Drafts, etc. Ail checks, drafts, or other orders for the payment 
of money, ana o.l notes, bonds or other evidences of indebtedness issued in me name of 
me Coooerative mail be signed and/or comervgned by such officer or officers, agent or 
agents, emoiovee or emotovees of me Coo p e ra tive ond in such ma n ner as shall from 
time to rime se ae»ermmea by resolution of the board. 

Section 3. Deposits, Investments. AU funds of the Cooperative shall be deposited 
invested from rime to time :o the credit of the Cooperative in such bank or banks or in 
^^bjeonctal securities or institutions os me Board of Directors moy select. 

^^^Bn 4. Change in Rotes. Wn non notice shail be given to the Administrator of 
Electrification Administration of the United States of America not leu than 
aovt anor ro me dote woon which any proposed change in the rates 
charged by me Cocsershve far eleeric energy becomes effective. 

Section 5. fiscal Year, 'he fiscal year of me Cooperative shall begin on the first 
(1st) day of January of eoch /ear ond shail end on the thirty-tint (3 1st) day of 
December of me same year. 
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ARTICLE XI 

MEMBERSHIP IN OTHER ORGANIZATIONS 

TK« Cooperative shall not bocomo a member of or purchase stock m arty other 
organization without an affirmative vote of the mo mbers at a duly hold mooting, mo 
norito of which shall specify that action is to oo taken upon such proposod momoorsn.o 
or stock purehaso, provided however, that tho Cooperative may upon rho authorization 
of tho boord. purehaso stock In or bocomo a mombor of any corporation or 
organization orgonizod on o non-profit basis for tho purpose of engaging *n or 
furthering rho cause of rural electrification, or with the approval of the Administrator of 
REA, or any other corporation for tho purpose of acquiring electric facilities. 

ARTICLE XII 
WAIVER OF NOTICE 

Any member or board member may waive in writing any notice of a meeting required 
ro be given oy these bylaws. The attendance of a member or board member at any 
meeting snail constitute a waiver of notice of such meeting by such member or board 
member, exceot in cose a memoer or board member shail attend a meeting for me 
express puroose of objecting to the transaction of any business on the ground that the 
meeting has not been lawfully called or convened. 

ARTICLE XIII 

POLICIES, RULES AND REGULATIONS 

The board shall have the power to make and adopt such policies, rules and 
regulations, not inconsistent with law, the articles of incorporation or these bylaws, as it 
may deem advisable for the management of the business and affairs of the Cooperative. 

ARTICLE XIV 
AREA COVERAGE 

The board snail make diligent effort to see that eiectric service is extended to ail 
unserved persons within the Cooperative serv.ee area who (a| desire such service ana 
(b) meet all reasonable requirements estobiished by the Cooperative as a condition or 
such service. 

ARTICLE XV 
AMENDMENTS 

These byiows may be altered, amended or reoeoled by a vote of at least two-thirds 
(2/3) of ail direaors at any regular or special meeting of the board of directors. Advance 
publications of any prooosed amendment shall be made at least thirty (30) days prior 
to the adoption thereof in a newspaper published in the Wyoming Counties in which rne 
Cooperative serves. 

ADOPTED this Twenty-fifth day of June, 1988. 

Joe E. Jones, Secretary 
Carbon Power & Light. Inc 
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APPENDIX A 

STATEHEST OF fflfflPlSCHlHIWATIOII 


Carbon Power i Light, Inc. is the recipient or Federal 
financial assistance froa the Sural Electrification 
Adainisiration. an agency of the U.S. Departaent of 
Agriculture, and is subject to the provisions of Title VI 
of the Civil Sights Act of 1964. as aaended. Section 504 of 
the Rehabilitation Act of 1973, as aaended, the Age 
Discriaination Act of 1975. as aaended. and the rules and 
r Nat ions of the U.S. Departaent of Agriculture which 
.^fl^that no person in the United States on the oasis of 
r^^lior. national origin, age, or handicap shall be 
excluded froa participation in. adaission or access to. 
denied the benefits of, or otherwise be subjected to 
discriaination under any of this organization’s prograas or 
activities. 

The person responsible for coordinating this organization’s 
nondiscriaination coapiiance efforts is Ardvce H. Hoea. 
General Manager . Any individual, or specific class of 
individuals, who feels that this organization has subjected 
thea to discriaination lay obtain further inforaation about 
the statutes and regulations listed above froa and/or file 
a written coapiaint with this organization; or the 
Secretary, U.S. Departaent of Agriculture, Washington, D.C. 
20250: or the Adainistrator, Rural Electrification 
Adainistration. Washington, D.C. 20250. Coaplaints aust 
be filed within 180 days after the alleged discriaination. 
Conf ider.t ial i ty will be aaintained to the extent possible. 
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0 Ivl ichigan electric Company 


1123 EAST DIVISION P. 0. BOX 70 
BOYNE CITY, MICHIGAN 49712-0070 


Local 616-582-6521 -> Toll Free 1-800-748-0121 


July 18, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th & F Streets, NW - Room 4041 
Washington, D.C. 20405 

Re: FAR Case 91-13 

Gentlemen: 

I am writing in. response to your request for comments on these 
proposed rules. 

I wish to comment on several sections of this proposed rule and 
then make some general comments. 

41004-1 & 2 - Seem to provide escape clauses to avoid using the 

local supplier. Territorial disputes with IOU's are quite common 
in our state so we are very sensitive about any language that might 
open the door for an IOU to further invade our territory. 

52241-1 - Michigan utilities are bound by Public Service Commission 
laws and rules of procedure. We can not comply with this rule. 

52241-5 - Addresses what to do for metering errors. Again, our 
Public Service Commission strictly dictates what we must do, or not 
do, to correct metering errors and resultant billing corrections. 

52241-6 - Conflicts over regulations. We are bound to operate by 
the state's laws and rules. 

52241-8 - Refund of contributions. We refund our contributions if 
they are the refundable type, by the dictates of Public Service 
Commission laws and rules. Your proposal conflicts with what we do 
for thousands of other customers. * 

52241-13 - Patronage capital refunds. Our board determines 

annually when and if capital credits can be paid. It is not 
possible to notify you on a specific date and the amount of the 
refund. 
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General Services Administration 
Page 2 

July 18, 1991 


We fully respect the government's desire to place some rules of 
procedure on its dealings with utility suppliers; however, Michigan 
utilities are heavily regulated and the rules you are trying to 
promulgate, we already have in place in much different format and 
context, but with the same basic results. 

We urge you, if you must have these rules, to allow escape clauses 
wherever states adequately regulate the utility's actions to 
accomplish the same goals you seek. 

Yours truly, 

Thomas W. Masserang, Manager 
Office Services . 

TWMrpo 
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San Luis Valley Rural Electric Sod^rJlw^ Inc. 

3625 WEST U S. HWY. 160 • MONTE VISTA, COLORADO 81144 • TEL (7 19)852-3538 




1-S00-332-7634 
FAX (719) 852-4333 



July 18, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th & F Streets, N.W. 

Room 4041 

Washington, D.C. 20405 

Re: FAR Case 91-13. 

Gentlemen: 

The General Services Administration (GSA) recently published 
a proposed rule on the acquisition of services from utilities (56 
Federal Register 23982) . As part of this rule, the GSA is 
proposing at section 41.007( j) , the same language be added to all 
contracts between Federal facilities and cooperatives as 
substantiated in section 52. 241-13 Capital Credits. 

(a) The Government is a member of the 

(cooperative name) , and as any other 

member, is entitled to capital credits consistent with 
the by-laws of the cooperative, which states the 
obligation of the Contractor to pay capital credits and 
which specifies the method and time of payment. 

(b) Within 60 days after the close of the 
Contractor’s fiscal year, the Contractor shall furnish 
to the Contracting Officer, or the designated 
representative of the Contracting Officer, in writing a' 
list of accrued credits by contract number, year and 
delivery point. Also, the Contractor shall state the 
amount of capital credits to be paid to the Government 
and the date the payment is to be made. 

(c) Upon termination or expiration of this 
contract, unless the Government directs that unpaid 
capital credits are to be applied to another contract, 
the Contractor shall make payment to the Government for 
the unpaid credits . 
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(d) Payment of capital credits will be made by 
certified check, payable to the Treasurer of the United 
.States; and forwarded to the Contracting Officer at 
, unless otherwise directed in writing by 
the Contracting Officer. Checks shall cite the current 
or last contract number and indicate whether the check 
is partial or final payment for all capital credits 
accrued . 


The SLVREC finds the proposed new section very troubling and 
unfair to other cooperative members. We believe that the Federal 
Government along with all cooperative members, are entitled to 
their capital credits. The return of any profits above expenses 
is the very basis that Cooperatives are founded upon. However, 
we believe that all members of a cooperative should be treated 
fairly and evenly while having the capital credits retired in a 
systematic order without giving anyone preference or early 
payment. Paying the Federal Government capital credits would 
give them preferential treatment. We believe the government is 
to serve the people, not the people to serve the government. 

We ask that GSA reconsider their proposal and adopt a policy 
of payment of capital credits in the same order as all other 
cooperative members. 

Thank you for your time and consideration regarding this 
matter . 


Sincerely, 

** . 

Charles M. Archer 
General Manager 


CMA/mc 

cc: Bob Bergland, NRECA 


* 
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Electronic Data Systems Corporation 


July 18, 1991 
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General Services Administration 
ATTN: FAR Secretariat (VRS) 

18th and F Streets, NW 
Room 4041 

Washington, DC 20405 
Reference FAR Case 91-20 
Dear Ms. Fayson: 

Electronic Data Systems Corporation i- , 

about the proposed addition of FAR 52 S xf®*® 1 /. concerned 

Ownership Changes. We feel that t-h© ^,-,f 2 * 21 ,f” 3 , 9 ' Notification of 
and should be eliminated S inilnT 3 " 1 olausa is “"necessary 
to assure that the Govern^nt re^ this clause 3 

planned and completed ownershin timely notification of 

whioh sight result thereT^^^hifTs^no^f va^Td 

^e^ov^CTunent ^Irom^ paying C increased*costs i^ n ™ th « »»*«* 
changes . Cost principles It 3 1 205 yt n lng from ownership 
FAR 31.205-49, Goodwill! and FM 3 *? 20 J 4, 0 r ^ ani i ati °n costs; 
resulting from business combinations oroSidf 4,4 — valuations 
that unallowable costs resultino f rnnF , efficient assurance 

be passed on to the Gove^ent FurtheZore P ( wU1 "=* 
interest is necessary as a result o? f ' f a succes sor in 
FAR 42.12, Novation aSd Change of Name chan « e ' 

conditions under which the Government win recomis'e ttl 3 forth the 
one of which is an agreement thai- ^«4ir r ® cognize the successor, 

the transaction will "not be parsed ZlTMl ^ 

changes "5TZL th “ 

notify the ACO within 30 days af tir a"Sanoe *1 n oontra = tor to 
occurred or is certain to occur change m ownership has 

prior to an actual change in ownersh < « ^ ' an ^ notification 

buy/sell agreements ? ^ ^ Wel1 as 

certain to occur." ceietion of the words, "or is 

asset valuition ) increases^ another* cost^n^ ^ AC ° whenever 
a change of ownership have ocSLft fre C o^ff aS J S related to 
recommend deletion of the words "or ^nv in 1° . occur - We 

since various cost increases # unrei?TrLe 0tl l r COSt lncr eases," 
increases may result from ownership chanalf *?+. asset valuation 
prinary intent of the propo^f&Ssf S"Si ASSi^ 6 
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Ms. Fayson 
July 18, 1991 
Page 2 

FAR 31.205-52, Asset Valuations Resulting from Business 
Combinations. Accordingly, the proposed clause should be limited 
to that subject and not "other cost increases." 

Paragraph (b) requires contractors to maintain current, accurate, 
and complete inventory records of assets and their costs, both 
prior and subsequent to all ownership changes. This onerous 

requirement may necessitate another set of books as well as 
physical identification (e.g., double tagging) of such assets until 
retirement. Contractors may not always be able to comply with such 
a requirement since an acquired company may have had incomplete or 
inaccurate inventory and/or accounting records. Moreover, we 

believe the proposed clause would result in a paperwork burden for 
EDS that is significantly greater than the Government's estimate 
of 100 hours per year per contractor. We recommend that such a 
detailed record keeping requirement be dropped completely, or at 
least changed to allow for summary level information* 

If you would like to discuss these recommendations in more detail, 
please do not hesitate to contact either Michael Quint 
(703/742-2268). .or me (703/742-2739). 

Sincerely, 


9I-I3-& 



Gary W. Hill 

Manager, Government Liaison 
and Compliance 


Iowa Lakes Electric 
Cooperative 

1724 Central Avenue 
P 0. Box 77 

Esuier-ille. Iowa 51334-0077 
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J. Bruce Boswonh 
General Manager 
1 7 12i 3H2-2094 


July 18, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W., Room 4041 
Washington, D.C. 20405 

Dear Sir: 


Re: FAR Case 91-13 

The following comments are in response to General Services 
Administration, Federal Acquisition Regulations for Acquisition of 
Utility Services (FAR Case 91-13) as it concerns a proposal rule on 
the acquisition of services from utilities (56 Federal Register 
23982) Section 41.007(J), specifically paragraphs (B) , (C), and (D). 

Paragraph ( B ) 

The contractor (Cooperative) would be unable to notify or furnish to 
the contracting officer with sixty (60) days after the close of the 
contractor's (Cooperative's) fiscal year, written notice of accrued 
credits (patronage). 

The reason(s) for this is usually due to delayed billing of electric 
service accounts until the following calendar month of the business 
year and the larger than normal work load requirements at the end of 
the fiscal year. 

Cooperatives who use the option of offsetting (netting) gains and 
losses are permitted by IRC Code, Section 1388, to provide patrons 
with a written allocation notice on or before the 15th day of the 
ninth month following the close of the fiscal (tax) year. 

Additionally, IRC Code, Section 6044, exempts cooperatives who 
furnish electricity or telephone service in rural areas from filing 
and providing information returns (Form 1099 PATR) to patrons when 
patronage dividends are paid. » 

Recommendation 

Allow the contractor (Cooperative) to continue its existing practices 
in accordance, with the Internal Revenue Code and current Cooperative 
policy. 
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General Services Administration 
Page 2 

July 18/ 1991 


Paragraph ( C) 

This paragraph would be inconsistent with current state law (Iowa) 
governing the provision for payment of deferred patronage dividends. 

As such, this retirement would be considered a violation of law when 
payments are provided in advance of the normal or general retirement, 
and could/would establish harmful precedents where' a Cooperative 
would have a diminished capital or equity base to carry on its 
day-to-day operations if all of its patrons, who no longer were 
actively engaged in the purchase of electricity, were paid 
dividends. Additionally, any requirement for payment of dividends 
could be in violation of the Cooperative ' s REA loan covenants , 
depending upon the Cooperative's current financial condition. 

Recommendation 

Any payment of deferred patronage dividends should be in compliance 
with existing state law and be at the discretion of the Cooperative's 
Board of Directors and consistent with Cooperative ' s established 
equity and general retirement plan. 

Paragraph (D) 

Payments of capital credits in the form of a certified check creates 
an additional administrative burden and expense on behalf of the 
paying entity, i.e.. Cooperative. 

Recommendation 


All payments of capital credits should be in a manner consistent and 
equal with other payments provided by the contractor (Cooperative) in 
the normal course of business transactions , i .« . , general funds 
business check. 


Thank you for allowing the Cooperative the opportunity to provide its 
comments and recommendations as it concerns this proposal. 



General Manage 


JBB/ss 



July 18, 1991 


Osage Valley q H $- l3e 
Electric Cooperative 


Business Highway 71 North P.O. Box 151 Butler, Missouri 64730-0 1 5 1 

Phone:816-679-3131 


General Services Administration 
FAR ’Scretariat (VRS) 

18th and F Streets, NW, Room 4041 
Washington DC 20405 

RE: FAR Case 91-13 - 

You recently published a proposed rule on the acquisition of services 
from utilities (56 Federal Register 23982) . As a part of this rule, 
you propose a section 41 . 007 ( j ) that some new language be added to 
all contracts between Federal facilities and our facilities. 

We have a contract with the Air Force for electricity served at twenty- 
four missile sites. We find paragraphs (b) and (c) to be specifically 
troubling. 

In paragraph (b) , you propose that we provide a list of accrued credits 
by delivery points: Although we do have twenty- four delivery points, 
we combine all the readings each month and provide the Contracting 
Officer with one combined bill. It will be impossible for us to provide 
this information by delivery point. 

You also propose in paragraph (b) that we state the amount of capital 
credits to be paid that year and the date the payment is to be made 
within 60 days after the close of our fiscal year. We are not prepared 
to make this determination so soon after the close of our fiscal year. 
It is at least four months after the close, when we make this 
determination . 


Paragraph (c) is particularly troubling. You propose that all unpaid 
capital credits be paid upon the termination or expiration of a contract. 
We do not do this for the estates of deceased members. We do not do 
this for business entities that fail. We do not do this for any entity 
that disconnects from our service. The government should not be treated 
any differently than any other member. 


Thank you for allowing me to submit these comments, 
Darold WulfeKoetter , Manager 


DW:dc 
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—Serving The Rwai Areas Of West Central Missouri — 


lower valley 

± INC 
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General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W., Room 4041 
Washington, D.C. 20405 

Reference: FAR Case 91-13 

to Whom It Hay Concern: 

Please accept for the official record Lower Valley’s comments on your proposed rule 
on the acquisition of services from utilities (56 Federal Register 23982), section 
41.007(j). 

52.241-13 (b) would require a cooperative to furnish allocated capital credits within 
60 days after the close of the fiscal year. Since an audit of the cooperative’s books 
by an independent firm is always conducted after the close of the fiscal year, 
allocations are not performed until after that audit to assure accuracy in accounting 
for margins. It would be practical to provide a list of. allocated capital credits 
within 60 days after the fiscal year’s records have been audited by an independent 
firm. Cooperative’s would be more willing to act rapidly on this request if the 
Government put forth greater effort to pay all bills received within 60 days after the 
close of the billing period. This same paragraph would also require the cooperative 
to state the date payment of allocated capital credits would be made. This is not 
possible and would be in violation of the cooperative’s Bylaws and Articles of 
Incorporation. Host cooperative Bylaws and Articles of Incorporation provide authority 
for the Cooperative’s Board of Directors to determine the time of payment which also 
depends on the cooperative’s financial condition. 

52.241-13 (c) would require a cooperative to make payment of unpaid capital credits 
at the completion of a contract. Such a practice would give the Government 
preferential treatment over the cooperative’s other members. It could be accomplished 
if the Government would consider this to be an early payment of capital credits and 
take a discounted amount. 

In general, capital credits are the only source of equity capital a cooperative has 
and* should be managed for the best Interest of all members of the cooperative. 

Thank you for the opportunity to comment. 
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A Utility Enterprise Providing Quality Services 
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WEST RIVER ELECTRIC ASSOCIATION. INC. 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W., Room 4041 
Washington, D.C. 20405 


RE: FAR Case 91-13 

Gentlemen: 

I am writing on behalf of West River Electric Association 
regarding the changes you are requesting pertaining to electric 
service for the Federal Government. 


It appears to me you are trying to achieve benefits for the U.S. 
Government that are not available to our members, which will 
cause our members to pay more for their services, and in general 
will probably make us illegal in some aspects of the operation of 
our business. 


Part 52.241-13 Cap ital Credits. 

I believe it would be impossible 
parts (b) and (c) . 


to meet the requirements of 


Part (b) requiring us to state, within 60 days after the close of 
our fiscal year, the amount of capital credits to be paid and 
when they would be paid would be impossible for us to comply 
with. First, in addition to having our books audited, we earn 
capital credits from our Generation and Transmission Cooperative 
and we need their information before we can close our books. 
Besides not being able to meet the proposed deadline, it would 
create extra bookkeeping to try and comply with the requirement. 



Regarding when the capital credits would be retired, the proposed 
rules would make capital credits available to the Federal 
Government sooner, instead of on the same basis as the other 
members of the cooperative would receive theirs. We believe the 
Federal Government, as a member of the Cooperative should receive 
its capital credits back on the same basis as the rest of the 
membership. In addition, this proposed rule could put us in 
violation of our by-laws. Articles of Incorporation, state laws 
and our mortgage contracts with the Rural Electrification 
Administration, and our supplemental lender, the National Rural 
Utilities Cooperative Finance Corporation. 
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Part 52.241-8 Connection Charge. 

. We feel under the proposed rule, the cost of providing facilities 
for the Federal Government would be shifted from the government 
to our other members. We feel this is unfair to our members, and 
in fact may violate our by-laws and state statutes which govern 
the way we operate . 

The same is true for the proposed provision requiring monthly 
credit be give for advanced connection charges made. Again, this 
would shift the cost of providing service to the government, to 
the other members of the cooperative. 

Part 52-241-5 Service Provisions 

Under part (a) (1), Measurement of Service, here again the 
Federal Government is asking for something that is not available 
to the rest of our membership with conjunctive billing. If the 
government wished to have single meter billing, then we feel they 
should have planned for it when originally installing the 
service. 



Under part (a) (2), we again feel this is an unreasonable request 
which would only create additional bookkeeping. 

Under part (b) , meter test, we feel is an unreasonable request, 
and not available to the rest of our membership as the proposed 
rule requires. We feel the government should abide by the same 
rules and regulations that govern the cooperative and its 
members . 


Under part (d) (1) (2) continuity of service and consumption, 
here again we feel the government should abide by the same rules 
the rest of our membership abides by. While outages are 
regrettable they do happen, and we don't feel the government is 
entitled to anymore of an adjustment then the rest of the 
membership would get. The same is true for (2), why should the 
government be a special case? This cost would have to be borne 
by the remaining membership. 




Niobrara Valley Electric Membership Corporation $l-'/3 " 
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July 19, 1991 

General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. Room 4041 
Washington, D.C. 20405 

RE: FAR Case 91-13 


Dear Sirs, 

In reviewing your recently published proposed rule on 
the acquisition of services from utilities, section 
41 . 007( j . ) . I became concerned that the person writing it did 
not understand how rural electric cooperatives account for 
capital credits. 

Section 52.241-13 concerns capital credits due to the 
Government. Paragraph b states that 60 days after the 
cooperative closes its books we must send to the government 
in writing the amount of capital credits to be paid and the 
date the payment is to be paid. Under the terms of our by- 
laws of incorporation capital credits do not become due and 
payable until the board of directors declares that they are 
to be retired. 

We currently pay capital credits on a twenty year cycle. 
Capital credits accrued in 1971 will be paid in 1991. 

However, if the financial situation of the cooperative is 
such that capital credits can not be repaid, then a general 
retirement will not be declared by the board and the 
retirement will wait until the financial situation improves. 
This insures that the board and management of the cooperative 
can spend those dollars on plant or in other areas to insure 
that service to our customers doesn’t deteriorate. 


Section C is also of concern. As I understand it, when 
the government 'terminates service with the cooperative you 
would like all capital credits to be oaid. This means that 
all other members of the cooperative will be stand in line 
behind the government to be paid the*r capital credits. The 
customer/citizen on our electric lines must wait twenty years 
to be paid. Meanwhile they pay higher electric rates to pay 
the government capital credits this year . I’m sure that was 
net the intention of the proposed rule. 
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would be unable to determine twenty years into the future if 
our financial condition will allow, payment at that time. 

Also please drop section G. We will gladly pay the 
government the capital credits we owe them, however, we feel 
they should be treated no differently than any other member. 


Sincerely, 

John Hoke 
General Manger 


NAVOPACHE ELECTRIC CO-OPERATIVE. Inc. 

July 19, 1991 
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Lakeside. Arizona 8 
Phone: 368- 


General Services Administration 
FAR Secretariat (VRS) 

18th & F Streets, N.W. Room 4041 
Washington, D.C. 20405 

RE: FAR CASE 91-13 

Gentlemen: 


GSA has published a proposed rule on acquisition of services from 
utilities (56 Federal Register) 23982) . I wish to comment on the 
proposed wording regarding capital credits. 


52.241-13 Capital Credits 

(b) and (c) are specifically troubling to us. These have 
apparently been drafted by someone who does not understand 
completely how the capital credit system of a cooperative works, 
(a) of the proposed wording should be sufficient. Any federal 
facility will receive its capital credits consistent with the 
bylaws of the cooperative. 

We, as a cooperative, would hate to refuse service to a Federal 
facility because of this suggested misguided wording of the 
contract. 


Sincerely, 

-. ..I. ,■ 

/ : ■ iO -VJc 

Wayne AU Retzlaff 
General Manager 



WAR/ms 
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General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W., Room 4041 
Washington, D.C. 10405 


RE: FAR Case 91-13 


Dear Sir or Madam: 


I am responding to FAR Case 91-13, published as a proposed rule 5.6 
Federal Registrar 23981, Section 52.241-13 Capital Credits. I need 
to express particular concern to the language proposed to be added 
to all contracts at section 41.007 (j). 

"(a) The Government is a member of the (cooperative name) 

‘ , and as any other member, is entitled to capital 

credits consistent with the by-laws of the cooperative, which 
states the obligation of the Contractor to pay capital credits 
and which specifies the method and time of payment." 

The key phrase in the paragraph is "consistent with the by-laws of 
the cooperative." There are several contradictions to this 
paragraph in later paragraphs. I will identify those as I comment 
on those individual paragraphs. 

"(b) Within 60 days after the close of the Contractors ’ s 
fiscal year, the Contractor shall furnish to the Contracting 
Officer, or the designated representative of the Contracting 
Officer, in writing a list of accrued credits by contract 
number, year, and delivery point. Also, the Contractor shall 
state the amount of capital credits to be paid to the 
Government and the date the payment is to be made." 

There are several items that need to be pointed out in the language 
of this paragraph. First, it would provide an extreme hardship on 
many cooperatives to have capital credits allocated within 60 days 
after the close *of their fiscal year. Second it would be 
impossible to designate the date payments are to be made. Some of 
the reasons that this would be impossible to do include but not 
limited to the need to meet the USDA mortgage requirements for REA 
Loans, cash position of the cooperative, by-law requirements for 
refunding capital credits, and other mortgage institution 
requirements for refunds. If a refund date were designated and 
these requirements could not be met at that time, cooperatives 
would be in violation of their mortgage contracts (government 
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included) and their by-laws. 


" (c) Upon termination or expiration of this contract, unless 
the Government directs that unpaid capital credits are to be 
applied to another contract, the Contractor shall make payment 
to the Government for the unpaid credits . " 

Because of the times involved between capital allocations and 
refunds, a great deal of time and expense is expended to insure 
that current and accurate records are maintained. If the 
government chooses to shift capital credits from one contract to 
another it could become extremely time consuming as well as the 
possibility of loosing the ability to track the original 
transactions and allocations. This is important to be able to 
track these transactions to original contracts. Also, to make 
payment on demand would be in violation of by-laws and very 
possibly in violation of REA and other mortgage contracts. 

"(d) Payment of capital credits will be made by certified 
check, payable to the Treasurer of the United States; and 

forwarded to the Contracting Officer at , 

unless otherwise directed in writing by the Contracting 
Officer. Checks shall cite the current or last contract 
number and indicate whether the check is partial or final 
payment for all capital credits accrued. 

The problem with this paragraph would be the certified check 
requirement. To pull refund checks, transfer funds and issue 
certified checks would be extremely time consuming and unnecessary. 
There is simply no reason for this additional expense to consumer 
owned cooperatives . 

Should you have any questions or comments concerning my response 
please contact me. 


Sincerely, 

John Bloom, Jr£ 
Finance Manager 


JB/sf 
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ELECTRIC COOPERATIVE, INC. 


P.O. BOX 688. DuBOlS. PENNSYLVANIA IS80I 
PHONE: 814/371 -8570 


July 19, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W., Room 4041 
Washington, D.C. 20405 

Gentlemen: 


Re: FAR Case 91-13 

It would be impossible for our cooperative to conform to the addi- 
tional language proposed in Section 41.007(j) concerning 52.241-13 Capital 
Credits, Items (b) and (c). 

Item (b) would request a 60-day notice of accrued capital credits. 
This could not be adhered to at United Electric Cooperative because our audit 
is not completed until March 31st after the close of our fiscal calendar 
year. Also, capital credits by law cannot be paid on a requested date until 
the Board of Directors has analyzed the fiscal condition of the Cooperative 
to see if capital credit refunds can be made. 

Item (c) - REA Bulletin 102.1-402-3 Section, Disconnected Accounts, 
recommends that accounts which are terminated for whatever reason shall not 
be given priority for capital credit retirement over other patrons who con- 
tinue to take service either by immediate cash refund or application against 
unpaid bills. However, those capital credits can be assigned to another 
account or the successor of the account to be refunded under the general 
retirement by the Cooperative. 

Trusting you will give serious consideration to removing Sections 
(b) and (c) from this proposed rule, I am. 


mar 


Sincerely yours, 

UNITED ELECTRIC COOPERATIVE, INC. 





Donald A. Widder 
General Manager 
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copy: Bob Bergland, NRECA General Manager 
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Dixie Electric Power Association 
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General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. Room 4041 
Washington, 0. C. 20405 

RE: FAR Case 91-13 

Dear Sir: 

In response to the proposed changes in Volumn 56, Federal Register 23982 
to Section 41.007(j), we feel the addition of the clause 52.241-13 Capital 
Credits, would have a profound affect on the accounting system of electric 
cooperatives. It would be impossible to meet some of the timetables set 
forth in this clause. Below are commits on the proposed rule change and also 
suggested changes to the rule. 

(A) Dixie Electric's by-laws does not state the obligation to pay capital 
credits nor do they specify the method and time of payment. The by-laws 

does address the accumulation and assignment of capital credits but the method 
of retirement and time of payment is left to the discretion of the Board of 
Directors. 

We suggest that Paragraph A read as follows: 

The Government is a member of the (cooperative name) 

and as any other member, is entitled to capital credits consistent with the 
by-laws of the cooperative. 

(B) Dixie Electric cannot furnish to the contracting officer a list of 
accrued credits within 60 days after the close of our fiscal year. We do 
not receive our Independent audited financial statement until three months 
after fiscal year closing. REA requires a copy of the audited statement 
within four months of fiscal year closing. We would need at least six months 
before we could furnish a list of capital credits. We would be unable to 
furnish the date that payment would be made because we are not on a regular 
rotating retirement plan. 

* ' 

We suggest that Paragraph B read as follows: 

Within six months after the close of the contractor's fiscal year, the 
contractor shall furnish to the contracting officer, or the designated 
representative of the contracting officer, in writing, a list of accrued 
credits by contract number, year and delivery point. 
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(C) Upon termination or expiration of this contract, Dixie Electric 
cannot apply unpaid capital credits to another contract. 

We suggest that Paragraph C read as follows: 

Upon termination or expiration of this contract, the contractor 
shall make payment to the government for the unpaid capital credits in 
accordance with the by-laws of the cooperative. 

(D) In retiring and paying capital credits, Dixie Electric does not use 
certified checks. 

We suggest that Paragraph D read as follows: 

Payment of capital credits will be made by General Fund checks, 
payable to the Treasurer of the United States; and forwarded to the 

contracting officer at unless otherwise directed 

in writing by the contracting officer. Checks shall cite the current or 
last contract number and indicate whether the check is partial or final 
payment for all capital credits accrued. 

We ask that you please consider the adverse affect this proposed rule 
would have on the electric cooperatives and also consider the suggested 
changes that we have made. 

Sincerely yours. 


Benton Pitts 
Office Manager 

BP : el 
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Electric Membership Corporation 

616 Lexington Ave. • P.O. Box 250 • Washington, GA 30673-0250 
(404) 678-2116 • FAX: (404) 678-5381 


July 19, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, NW 
Room 4041 

Washington, DC 20405 
Dear Sir: 

I would like to comment on proposed Federal Acquisitions Regula- 
tions: Acquisition of Utility Services, 56 Fed. Req. 23982 
(1991) (FAR Case 91-13) . 

I. Significant problems: (Part 52.241-13 Capital Credits) 

* Governments entitlement to capital credits "consistent 
with the bylaws of the cooperative..." as stated in subsec- 
tion (a) is acceptable, but it is not entitled to become a 
privileged class of customer. 

* Furnishing a list of accrued capital credits is not ac- 
ceptable, because with subsidiary (G & T) capital credits to 
consider it would be impossible to determine. Also, in 
subsection (c) upon termination all unpaid capital credits 
would have to be paid to the government. Subsections (b) 
and (c) would cause bylaws to be violated in most cases. 
Also, this could violate the FIFO requirement in most coop- 
erative bylaws. If so it would impair a vested contractual 
obligation and violate the constitutional prohibition 
against laws impairing vested contractual rights in private 
contracts . 

* This sets a precedent which jeopardizes the basic means of 
capitalizing a cooperative. The capital credit in reality 
would become a liability rather than equity. 




* Mandatory payment erodes capital and credit ratios which 
REA requires in its mortgage instrument and other lenders 
reiy upon in their loan underwriting considerations for 
cooperatives. Eroding capital ratios is counter productive 
to any effort to move EMCs into private financial markets. 
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* Stating the ’’date payment is to be made..." for coopera- 

tives which do not have a regular cycle would be a problem. 
This problem could be handled if the rules made clear that 
this requirement applies only if the cooperative has some 
regular cycle that it tries to follow and that circumstances 
could change that. For example: "Cooperative anticipates 

that payment will be made on or about December 1, 2001." 

* This out-of-turn payment is unfair to the other coopera- 
tive members who cannot have their capital credit until many 
years later or upon death instances where cooperatives pay 
"deceased capital credits." This requirement of the IRS for 
cooperative status, that the cooperative operates on a 
"cooperative basis." 

II. Significant Problems: (Part 52.241-8 Connection Charge) 

* Under the proposed rules, the cost of providing connection 
facilities for the government would be shifted from the 
government to the other members. Unfairness is an issue, 
but probably this is also a violation of the bylaws and 
state statutes which govern the cooperative. The coopera- 
tive could also be exposed to unethical and maybe unlawful 
disbursement of capital credits . The procedure that would 
be created from this rule would be inconsistent with the way 
in which cooperatives operate as member-owned capital credit 
systems, not patronage dividend systems. 

Thank you for allowing us to express our views for consideration. 

Sincerely, 

Marvin L. White 

President/CEO 
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General Services Administration 
FAR Secretariat (VRS) 

18th & F Streets, N. W. Room 4041 
Washington, D. C., 20405 

RE: FAR CASE 91-13 • 

j ul^ 19,1991 

Dear Sir : 


OFFICERS 

-c£E = S 

VICE PRESIDENT 
hapOlC l£E 

SECRETARY-TREASURE 3 

HlOPV j 

DIRECTORS 


ROBERT WOLF 
A.J. PEEK 

JAMES O. MORGAN 
EDWARD A. LEACH 

SARAH T SEARS 
GENERAL MANAGER 


Concerning the recently published proposed rule 
on the acquisition of services from utilities (56 
Federal Register 23982), we find paragraphs (b) and 
(c) specifically contrary to our cooperative policies 
and bylaws. 


We historically have paid our members capital credits, 
first in-first out. 

We urge that these two paragraphs (b) and (c) be 
deleted from agreements for electric service between 
electric cooperatives and government facilities. 

Electric cooperatives generally are unable to return 
capital credits without being on a time lag due to the 
area coverage policy of REA borrowers which places 
them at a cash flow level that requires capital credits to 
be returned when the cooperative's board of directors 
deem if financially prudent* 


Thank you very much. 



Sarah Sears 
General Manager 


SS/jr 
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General Services Administration 
FAR Secretariat CVRS) 

18th and F Streets, N.W. 

Room 4041 

Washington, D.C. 2040S 

Attention: General Services Administration 


Following are comments in reference to FAR Case 91-13 


Slope Electric Cooperative is deeply concerned over the proposed 
language added to contracts between Federal facilities and 
cooperative utilities in 4 1 . 00 7 ( j ) . 

We specially are-opposed to sections in 52.241-13 Capital Credits. 


We agree with that the government should be treated just as any 
other members and be obligated to the bylaws of the cooperative 


However, b) and c) are asking for trea tmen t unlike any other membe r . 
B. asks for a date the payment is to be made. This is unknown at 
the close of the fiscal year and a decision made by the cooperative 
board members with approval from REA on a yearly basis. 


C. is asking that at termination or expiration of this contract, 
unpaid capital shall be made to the Government. This is inconsistent 
with most cooperative's bylaws as no other member receives there 
capital credits when they leave the system, 


We feel we should treat the government accounts like the 
capital credits on the normal rotation of retirement. 


rest of the 


Capital credits provide capital for the 
which lowers the cost of service to all 
government capital credits would have a 
cooperative's who serve many government 


cooperative's to operate with 
members. Early retirement of 
detrimental effect on 
cont r ac t s . 


We ask you to consider these concerns and drop the proposed changes. 

Sincerely, 

Aj A. L y 

Lynette Nieuwsma 
General Manager 
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July 19, 1991 


General Services Administration 
Far Secretariat (VRS) 

18th and F Streets NW, Room 4041 
Washington, D.C., 20405 

RE: Your case number: FAR Case 91-13 

Acquisition of Utility Services — Rule 41.007(j) 

Gentlemen: 

Let me offer the following comments on your proposed Rule 41.007(j) 

PERTAINING TO THE ACQUISITION OF SERVICES FROM UTILITIES. My COMMENTS 
WILL PARTICULARLY BE DIRECTED TO PARAGRAPHS (b) AND (c) OF THE RULE IN 

Section 52.241-13 dealing with capital credits. 

There are mutually exclusive provisions in the proposed rule as it is 

NOW DRAFTED. LET ME EXPLAIN. THE FIRST PARAGRAPH OF THE RULES PROVIDES 
THAT THE GOVERNMENT — LIKE ANY OTHER MEMBER OF A COOPERATIVE — IS 
ENTITLED TO CAPITAL CREDITS "CONSISTENT WITH THE BYLAWS OF THE 
COOPERATIVE." THIS IS A TRUE STATEMENT IN THAT THE GOVERNMENT, LIKE ANY 
OTHER MEMBER, IS ENTITLED TO ITS CAPITAL CREDITS ON A NON“D I SCR I M I N ATOR Y 
BASIS WITH OTHER MEMBERS. CONTRARY, HOWEVER, TO THE BYLAWS OF MOST 
COOPERATIVES, SUBPARAGRAPHS (b) AND (c) PROVIDE THAT CAPITAL CREDITS 
MUST BE ASSIGNED TO THE GOVERNMENT WITH A FIXED DATE OF PAYMENTJ AND 
UPON TERMINATION FOR SERVICE UNDER A CONTRACT, THE COOPERATIVE IS 
REQUIRED TO MAKE PAYMENT TO THE GOVERNMENT FOR THE UNPAID CAPITAL 

CREDITS. This is a discriminatory right in favor of the government 

WHICH IS NOT APPLICABLE TO ANY OTHER COOPERATIVE MEMBER. 
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Capital credits represent the margin earned on service to a member over 

AND ABOVE THE ACTUAL COST OF SERVICE. So THAT THIS MARGIN (OR A PROFIT) 
IS NOT TAXED AS INCOME FOR A TAX-EXEMPT ENTITY; IT MUST BE CONTRIBUTED 
BACK TO THE ENTITY AS A CONTRIBUTION OF CAPITAL FROM THE MEMBER. MOST 
COOPERATIVE BYLAWS WITH WHICH I AM FAMILIAR PROVIDE THAT THE BOARD OF 
DIRECTORS OF THE COOPERATIVE DETERMINES SOLELY WITHIN THEIR COLLECTIVE 
JUDGEMENT WHEN THESE CONTRIBUTIONS OF CAPITAL SHALL BE REPAID TO THE 

MEMBERS. Their judgement must BE based upon the financial condition of 

THE COOPERATIVE. 

The DECISION MADE by the boards as to the method and amount of repayment 
OF capital credits always balances the wisdom of paying back 

MEMBER-CONTRIBUTED CAPITAL AGAINST THE COST OF BORROWED CAPITAL 
NECESSARY TO REPLACE SUCH CONTRIBUTIONS. MANY BOARDS; IN THEIR SOUND 
JUDGEMENT; DECIDE THAT IT IS IN THE BEST INTEREST OF THEIR 
MEMBER-CONSUMERS TO RETAIN SUBSTANTIAL PORTIONS OF THE 
MEMBER-CONTRIBUTED CAPITAL RATHER THAN BORROW HIGHER COST DEBT CAPITAL. 

The proposed rule as now drafted takes away this discretion from the 

BOARDS. 

The PROPOSED RULE also will come into conflict with most state public 
utility regulatory laws applicable to cooperatives in that the rule will 

SET UP A DIFFERENT REQUIREMENT FOR PAYMENT OF CAPITAL CREDITS TO THE 
GOVERNMENT AS OPPOSED TO THE OTHER MEMBERS OF A COOPERATIVE. MOST STATE 
LAWS REQUIRE THAT THE TREATMENT OF CAPITAL CREDITS BE ON A 
NON-DISCRIMINATORY BASIS REQUIRING THAT YOU TREAT EVERY CATEGORY OF LIKE 
MEMBERS IN THE SAME MANNER. To REQUIRE THAT A GOVERNMENT MEMBER HAVE A 
FIXED RIGHT OF REPAYMENT OF ITS CAPITAL CONTRIBUTION WITHOUT REGARD TO 
THE RIGHTS OF OTHER MEMBERS WOULD VIOLATE THE "NON-DISCRIMINATORY 
PROVISIONS" PROVIDED BY MOST STATE LAWS. 

It WOULD SERVE THE GOVERNMENT WELL AND ADEQUATELY PROTECT ITS RIGHTS TO 
SIMPLY PROVIDE THAT: (1) TO RECOGNIZE IN THE CONTRACT THE OBLIGATION TO 

PAY CAPITAL CREDITSJ (2) THAT SUCH CAPITAL CREDITS WILL BE PAID 
CONSISTENT WITH THE BYLAWS OF THE COOPERATIVE; (3) DESIGNATE A PERSON OR 
ENTITY TO WHOM THE CREDITS SHOULD BE PAID;* AND (4) SPECIFY WHATEVER 
ACCOUNTING INFORMATION IS REQUIRED FOR THE PROPER ALLOCATION OF SUCH 
CREDITS. This WOULD secure for the GOVERNMENT ITS right to receive 
CAPITAL CREDITS AND IT WOULD PROVIDE FOR THEIR PAYMENT ON A 
NON-DISCRIMINATORY BASIS CONSISTENT WITH APPLICABLE LAW. 

WE BELIEVE THESE ARE THE PROPER GOALS OF THE GENERAL SERVICES 
ADMINISTRATION AND WE WILL APPRECIATE YpUR CONSIDERATION OF THESE 
COMMENTS. 



Manager 


General Service Administration 
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